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Briefings on how to use the Federal Register
For information on briefings in Washington, DC, see
announcement on the inside cover of this issue.

Now Available Online via
GPO Access

Free online access to the officia editions of the Federal
Register, the Code of Federal Regulations and other Federal
Register publications is available on GPO Access, a service
of the U.S. Government Printing Office at:

http://www.access.gpo.gov/naral/index.html
For additional information on GPO Access products,

services and access methods, see page Il or contact the
GPO Access User Support Team via:

O  Phone: toll-free: 1-888-293-6498

O Email: gpoaccess@gpo.gov

Attention: Federal Agencies
Plain Language Tools Are Now Available

The Office of the Federal Register offers Plain Language
Tools on its Website to help you comply with the
President’s Memorandum of June 1, 1998—Plain Language
in Government Writing (63 FR 31883, June 10, 1998). Our
address is. http://www.nara.gov/fedreg

For more in-depth guidance on the elements of plain
language, read ‘*Writing User-Friendly Documents”’ on the
National Partnership for Reinventing Government (NPR)
Website at: http://www.plainlanguage.gov
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The October 1998 Office of the Federal Register Document
Drafting Handbook
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Office of the Federal Register Document Drafting Handbook
(DDH) is now available at:
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This handbook helps Federal agencies to prepare documents
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FEDERAL REGISTER WORKSHOP

THE FEDERAL REGISTER: WHAT IT IS AND
HOW TO USE IT

FOR: Any person who uses the Federal Register and Code of Federal
Regulations.
WHO: Sponosred by the Office of the Federal Register.

WHAT: Free public breifings (approximately 3 hours) to present:

1. The regulatory process, with a focus on the Federal Register
system and the public’s role in the development of
regulations.

2. The relationship between the Federal Register and Code
of Federal Regulations.

3. The important elements of typical Federal Register
documents.

4. An introduction to the finding aids of the FR/CFR system.

WHY: To provide the public with access to information necessary to

research Federal agency regulations which directly affect them.
There will be no discussion of specific agency regulations.

WASHINGTON, DC

Tuesday, Nov. 24, 1998 at 9:00 am.
Office of the Federal Register
Conference Room

800 North Capitol Street, NW.
Washington, DC

(3 blocks north of Union Station Metro)
RESERVATIONS: 202-523-4538

WHEN:
WHERE:
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Presidential Documents

Title 3—

The President

Proclamation 7146 of November 9, 1998

Veterans Day, 1998

By the President of the United States of America

A Proclamation

This year on Veterans Day, we celebrate the 80th anniversary of the armistice
that finally silenced the guns of World War I. Millions of brave Americans
marched into Europe and into the brutality of trench warfare to fight that
war. Although President Woodrow Wilson recognized that “it is a fearful
thing to lead this great peaceful people into war,” he also realized that
it was important to do so ‘‘for the things which we have always carried
nearest our hearts—for democracy, for the right of those who submit to
authority to have a voice in their own Governments . . . .” The veterans
of the First World War accepted this burden and privilege, which American
men and women in uniform have borne throughout the decades and still
bear today.

At Cantigny, St. Mihiel, Chateau-Thierry, Belleau Wood, and the Meuse-
Argonne, American soldiers withstood the onslaughts of the enemy and,
with extraordinary valor and unbending determination, turned the tide of
battle and won a signal victory for democracy. Our Nation has been truly
blessed by the service of these veterans who set an extraordinary example
of courage and devotion to country that inspired the generations of Americans
who followed them into the Armed Forces.

Through two world wars, through long and costly struggles against aggression
in Korea and Vietnam, through conflict in the Persian Gulf, and in numerous
peacekeeping and humanitarian missions, America’s veterans have risked
their lives and spilled their blood to keep faith with our Nation’s fundamental
values of freedom, democracy, and human dignity. We owe an enormous
debt of gratitude to these patriots, whose service and sacrifice have allowed
us to raise our children in a country blessed with peace and prosperity
and to shape a brighter future for nations around the world.

In grateful recognition of the contributions of those who have served in
our Armed Forces, the Congress has provided (5 U.S.C. 6103(a)) that Novem-
ber 11 of each year shall be set aside as a legal public holiday to honor
America’s veterans. On Veterans Day, we honor all those who have served
in our Armed Forces, and we remember with deep respect those who paid
the ultimate price for our freedom. America’s veterans have answered the
highest calling of citizenship, and they continue to inspire us with the
depth of their patriotism and the generosity of their service.

NOW, THEREFORE, |, WILLIAM J. CLINTON, President of the United States
of America, do hereby proclaim Wednesday, November 11, 1998, as Veterans
Day. | urge all Americans to acknowledge the courage and sacrifice of
our veterans through appropriate public ceremonies and private prayers.
I call upon Federal, State, and local officials to display the flag of the
United States and to encourage and participate in patriotic activities in
their communities. | invite civic and fraternal organizations, places of wor-
ship, schools, businesses, unions, and the media to support this national
observance with suitable commemorative expressions and programs.
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IN WITNESS WHEREOF, | have hereunto set my hand this ninth day of
November, in the year of our Lord nineteen hundred and ninety-eight,
and of the Independence of the United States of America the two hundred

and twenty-third.

[FR Doc. 98-30451
Filed 11-10-98; 8:45 am]
Billing code 3195-01-P
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[FR Doc. 98-30450
Filed 11-10-98; 8:45 am]
Billing code 4710-10-M

Presidential Documents

Memorandum of October 27, 1998

Report to the Congress Regarding Conditions in Burma and
U.S. Policy Toward Burma

Memorandum for the Secretary of State

Pursuant to the requirements set forth under the heading “Policy Toward
Burma” in section 570(d) of the FY 97 Foreign Operations Appropriations
Act, as contained in the Omnibus Consolidated Appropriations Act (Public
Law 104-208), a report is required every 6 months following enactment
concerning:

(1) progress toward democratization in Burma;

(2) progress on improving the quality of life of the Burmese people, in-
cluding progress on market reforms, living standards, labor standards,
use of forced labor in the tourism industry, and environmental quality;
and

(3) progress made in developing a comprehensive, multilateral strategy to
bring democracy to, and improve human rights practices and the quality
of life in Burma, including the development of a dialogue between the
State Peace and Development Council (SPDC) and democratic opposi-
tion groups in Burma.

You are hereby authorized and directed to transmit the attached report
fulfilling these requirements to the appropriate committees of the Congress
and to arrange for publication of this memorandum in the Federal Register.

THE WHITE HOUSE,
Washington, October 27, 1998.
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[FR Doc. 98-30452
Filed 11-10-98; 8:45 am]
Billing code 3195-01-P

Presidential Documents

Notice of November 9, 1998

Continuation of Iran Emergency

On November 14, 1979, by Executive Order 12170, the President declared
a national emergency to deal with the threat to the national security, foreign
policy, and economy of the United States constituted by the situation in
Iran. Notices of the continuation of this national emergency have been
transmitted annually by the President to the Congress and the Federal Reg-
ister. The most recent notice appeared in the Federal Register on October
1, 1997. Because our relations with Iran have not yet returned to normal,
and the process of implementing the January 19, 1981, agreements with
Iran is still underway, the national emergency declared on November 14,
1979, must continue in effect beyond November 14, 1998. Therefore, in
accordance with section 202(d) of the National Emergencies Act (50 U.S.C.
1622(d)), | am continuing the national emergency with respect to Iran. This
notice shall be published in the Federal Register and transmitted to the

Congress.

THE WHITE HOUSE,
November 9, 1998.
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NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 50 and 70
RIN 3150-AF87
Criticality Accident Requirements

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is amending its
regulations to give licensees of light-
water nuclear power reactors greater
flexibility in meeting the requirement
that licensees authorized to possess
more than a small amount of special
nuclear material (SNM) maintain a
criticality monitoring system in each
area in which the material is handled,
used, or stored. This action is taken as
a result of the experience gained in
processing and evaluating a number of
exemption requests from such licensees
and NRC'’s safety assessments in
response to these requests that
concluded that the likelihood of
criticality was negligible.

EFFECTIVE DATE: The final rule is
effective on December 14, 1998.

FOR FURTHER INFORMATION CONTACT:
Michael T. Jamgochian, Office of
Nuclear Reactor Regulation, U.S.
Nuclear Regulatory Commission,

Washington, DC 20555-0001; telephone:

(301) 415-3224; e-mail: mtjl@nrc.gov.
SUPPLEMENTARY INFORMATION:

l. Background

The U.S. Nuclear Regulatory
Commission (NRC) is amending its
regulations to give persons licensed to
construct or operate light-water nuclear
power reactors the option of either
meeting the criticality accident
requirements of paragraph (a) through
(c) of 10 CFR 70.24 in handling and
storage areas for SNM, or electing to

comply with certain requirements that
are set forth in a new Section 50.68 in
10 CFR Part 50. The requirements in
Section 50.68 are generally the
requirements that the NRC has used to
grant specific exemptions from the
requirements of 10 CFR 70.24. In
addition, the NRC is deleting the current
text of Section 70.24(d) concerning the
granting of specific exemptions from
Section 70.24 because it is redundant to
10 CFR 70.14(a). Section 70.24(d) is
rewritten to provide that the
requirements in paragraphs (a) through
(c) of 10 CFR 70.24 do not apply to
holders of a construction permit or
operating license for a nuclear power
reactor issued under 10 CFR Part 50, or
combined licenses issued under 10 CFR
Part 52, if the holders comply with the
requirements of 10 CFR 50.68(b).

I1. Discussion

On December 3, 1997 (62 FR 63825),
the NRC published a direct final rule in
the Federal Register that would have
provided persons licensed to construct
or operate light-water nuclear power
reactors with the option of either
meeting the criticality accident
requirements of paragraph (a) of 10 CFR
70.24 in handling and storage areas for
SNM, or electing to comply with
requirements that would be
incorporated into 10 CFR Part 50 at 10
CFR 50.68. A direct final rule (62 FR
63825) and a parallel proposed rule (62
FR 63911) amending Parts 70 and 50
were published in the Federal Register
on December 3, 1997. The statement of
considerations for the direct final rule
and the proposed rule stated that if
significant adverse comments were
received on the direct final rule, the
NRC would withdraw the direct final
rule and would address the comments
in a subsequent final rule. Significant
adverse comments were received from
the public, and on February 25, 1998,
the NRC published a notice
withdrawing the direct final rule and
revoking the regulatory text. Since the
direct final rule had an effective date of
February 17, 1998, it was necessary for
the February 25, 1998 notice to revoke
the regulatory text which became
effective on February 17, 1998, as well
as to withdraw the direct final rule.
With the withdrawal and revocation, the
proposed rule is the only regulatory
proposal remaining. The NRC has
determined to modify the proposed rule

to address public comments and to
make several editorial clarifications.
The analysis of and response to the
public comments to the proposed rule
are set forth below.

I11. Comments on the Proposed Rule

The NRC received comments on the
December 3, 1997, proposed rule (62 FR
63911) from Commonwealth Edison,
Carolina Power & Light Company,
Southern Nuclear Operating Company,
Nuclear Energy Institute, Northern
States Power Company, Trojan Nuclear
Plant, and Detroit Edison. Copies of the
letters are available for public
inspection and copying for a fee at the
Commission’s Public Document Room,
located at 2120 L Street, NW. (Lower
Level), Washington, DC. Many of the
comment letters suggested editorial type
changes, some of which have been
incorporated into this final rule. The
comments are classified into nine
general comments and are addressed as
follows:

Comment 1: The proposed rule
should not prohibit licensees from
applying for exemptions under the
guidelines of 10 CFR 70.14 and should
contain provisions to note that any
existing approved exemptions remain
valid.

Response: Even though the wording of
paragraph (d) in the current version of
10 CFR 70.24, which provides for
applying for exemptions should “good
cause” exist, is being deleted, licensees
are not prohibited from applying for
such exemptions under the guidelines
of paragraph (a) of 10 CFR 70.14,
“*Specific Exemptions.”

The standard for issuance of
exemptions under Section 70.14 is
essentially the same as the ““good cause”
criterion in paragraph (d) of Section
70.24. Therefore, its removal from
Section 70.24(d) will not change the
standard for, or otherwise serve to limit
the granting of, exemptions to Section
70.24.

This rulemaking does not affect the
status of exemptions to the requirements
of Section 70.24 that were previously
granted by the NRC. A licensee
currently holding an exemption to
Section 70.24 may continue operation
under its existing exemption (including
any applicable conditions imposed as
part of the granting of the exemption)
and its current programs and
commitments without any further
action. Alternatively, a licensee
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currently holding exemptions to Section
70.24 may elect to comply with the new
alternative provided under Section
50.68(b), but if it does so, its exemption
would be inapplicable and would not
serve as a basis for avoiding compliance
with the criteria listed in Section
50.68(b). A licensee whose exemption
was issued as part of its operating
license and whose exemption contained
conditions imposed as part of the
granting of the exemption, need not
apply for a license amendment to delete
the exemption conditions as a
prerequisite for complying with Section
50.68(b).

Comment 2: For many BWRs,
optimum moderation calculations are
not performed for the fresh fuel storage
racks because administrative controls
are in place to preclude these
conditions. In accordance with vendor
recommendations, compensatory
measures have been established to
preclude an optimum moderation
condition in the fresh fuel storage racks.
The rule should contain a provision that
exempts this requirement if adequate
controls have been established to
preclude an optimum moderation
condition.

Response: The NRC agrees and has
added the following provision to 10 CFR
50.68(b)(3): “This evaluation need not
be performed if administrative control
and/or design features prevent such
moderation, or if fresh fuel storage racks
are not used.”

Comment 3. The rule should
eliminate the reference to General
Design Criterion 63 (GDC 63) and
should describe the underlying
monitoring requirements.

Response: The reference to GDC 63
was initially incorporated to ensure that
licensees receiving an exemption to 10
CFR 70.24 would not erroneously view
the exemption as the basis for removing
from the spent fuel pool area radiation
monitors that were installed to meet
other monitoring requirements, such as
those contained in 10 CFR 20.1501 and
GDC 63. This rule change does not affect
these other monitoring requirements;
therefore, referencing GDC 63 has been
deleted.

Comment 4. Placing a limit on
enrichment offers no direct safety
benefit and should not be included.

Response: The NRC disagrees with the
comment. The maximum allowable
nominal enrichment of reactor fuel is
currently limited to 5-weight percent on
the basis of possible criticality concerns
even in a dry environment, as well as
currently approved extensions to 10
CFR 51.52 based on an environmental
impact study for enrichments higher
than 5-weight percent. Any future

approved enrichment extension can be
readily handled by modifying this
criterion.

Comment 5. Replace *“may not
permit” with “‘shall prohibit the” in
Criterion (1).

Response: The NRC agrees and has
used the phrase suggested by the
commenters.

Comment 6. Use of “‘pure water’” and
“unborated water” should be consistent.

Response: The NRC agrees. The final
rule uses the term “unborated water.”

Comment 7. Criteria (2) and (3)
should not be applicable if the licensee
does not use the fresh fuel storage racks.

Response: The NRC agrees and has
added the following provision to 10 CFR
50.68 (b)(2) and (b)(3): “This evaluation
need not be performed if administrative
controls and/or design features prevent
such moderation or if fresh fuel storage
racks are not used.”

Comment 8. The meaning of
“transportation’ in criterion (1) is
unclear.

Response: The NRC agrees and has
deleted the term.

Comment 9. The phrase ‘“maximum
permissible U-235 enrichment” in
Criteria (2), (3), and (4) should be
replaced by the phrase “maximum fuel
assembly reactivity.”

Response: The NRC agrees and has
used the phrase suggested by the
commenter.

IV. Section-by-Section Analysis
10 CFR 50.68

Paragraph (a) of Section 50.68 allows
a nuclear power plant licensee
(including a holder of either a
construction permit or a combined
operating license) the option of
complying with Section 70.24 (a)
through (c), or complying with the
requirements in paragraph (b) of Section
50.68. The corresponding provision in
Section 70.24 is paragraph (d).

Paragraph (b) sets forth eight specific
requirements which a licensee must
comply with so long as it chooses under
the provisions of Section 50.68 to avoid
compliance with the requirements of
Section 70.24 (a) through (c).

A licensee currently holding an
exemption to Section 70.24 may elect to
comply with the new alternative
provided under Section 50.68, but if it
does so, its exemption to Section 70.24
is inapplicable to, and would not serve
as a basis for avoiding compliance with
the eight criteria in Section 50.68(b).

10 CFR 70.24

Paragraph (d)(1) of Section 70.24
allows a nuclear power plant licensee
(including a holder of either a

construction permit or a combined
operating license) the option of
complying with Section 70.24 (a)
through (c), or complying with the
requirements in 10 CFR Section 50.68.
This paragraph is the corresponding
provision to Section 50.68(a).

Paragraph (d)(2) clarifies that the
status of exemptions to the requirements
of Section 70.24 that were previously
granted by the NRC continue unaffected
by this rulemaking. A licensee currently
holding an exemption to Section 70.24
may continue operation under its
existing exemption (including any
applicable conditions imposed as part of
the grant of the exemption) and its
current programs and commitments
without any further action.

A license that seeks an exemption
from the requirements of Section 70.24
must meet the criteria for an exemption
under Section 70.14. The standard for
issuance of exemptions remains
unchanged from the old rule, since the
Commission regards the former “good
cause” criterion under the previous
version of Section 70.24(d) as being
essentially the same as the standard for
issuance of exemptions under Paragraph
70.14.

V. Metric Policy

On October 7, 1992, the Commission
published its final Policy Statement on
Metrication. According to that policy,
after January 7, 1993, all new
regulations and major amendments to
existing regulations were to be
presented in dual units. The new
addition and amendment to the
regulations contain no units.

VI. Finding of No Significant
Environmental Impact

The NRC has determined under the
National Environmental Policy Act of
1969, as amended, and the
Commission’s regulations in Subpart A
of 10 CFR Part 51, that this rule, would
not be a major Federal action
significantly affecting the quality of the
human environment; and therefore, an
environmental impact statement is not
required. The final rule provides an
alternative to existing requirements on
criticality monitoring. The alternative
method contained in the final rule in
the new Section 50.68 represents a
codification of the criteria currently
used by the NRC for granting
exemptions from the criticality
monitoring requirements in 10 CFR
70.24(a). These criteria provide an
acceptable alternative for assuring that
there are no inadvertent criticality
events of special nuclear material at
nuclear power reactors, which is the
purpose of the criticality monitoring
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requirements in Section 70.24(a).
Experience over 15 years has
demonstrated that the alternative
criteria have been effective in
preventing inadvertent criticality
events, and the NRC concludes that as

a matter of regulatory efficiency, there is
no purpose to requiring licensees to
apply for and obtain exemptions from
requirements of Section 70.24(a) if they
adhere to the alternative criteria in the
new Section 50.68. Since the alternative
contained in Section 50.68 provides an
equally effective method for preventing
inadvertent criticality events in nuclear
power plants, the NRC concludes that
the final rule will not have any
significant impact on the quality of the
human environment. Therefore, an
environmental impact statement has not
been prepared for this regulation. This
discussion constitutes the
environmental assessment for this
rulemaking.

VII. Paperwork Reduction Act
Statement

This final rule does not contain a new
or amended information collection
requirement subject to the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). Existing requirements were
approved by the Office of Management
and Budget, approval numbers 3150—
0009 and 3150-0011.

VIII. Public Protection Notification

If an information collection does not
display a currently valid OMB control
number, the NRC may not conduct or
sponsor, and a person is not required to
respond to, the information collection.

IX. Regulatory Analysis

The current structure of the current 10
CFR 70.24 is overly broad and places a
burden on a licensee to identify those
areas or operations at its facility where
the requirements are unnecessary, and
to request an exemption if the licensee
has sufficient reason to be relieved from
the requirements. This existing structure
has resulted in a large number of
exemption requests.

To relieve the burden on power
reactor licensees of applying for, and the
burden on the NRC of granting
exemptions, this amendment permits
power reactor facilities with nominal
fuel enrichments no greater than 5-
weight percent of U-235 to be excluded
from the scope of 10 CFR 70.24,
provided they meet specific
requirements being added to 10 CFR
Part 50. This amendment is a result of
the experience gained in processing and
evaluating a number of exemption
requests from power reactor licensees
and NRC'’s safety assessments in

response to these requests which
concluded that the likelihood of
criticality was negligible.

The only other viable option to this
amendment is for the NRC to make no
changes and allow the licensees to
continue requesting exemptions. If no
changes are made, the licensees will
continue to incur the costs of submitting
exemptions and NRC will incur the
costs of reviewing them. Under this
rule, an easing of the burden on
licensees results from not having to
request exemptions. Similarly, the
NRC'’s burden will be reduced by
avoiding the need to review and
evaluate these exemption requests.

This rule is not a mandatory
requirement, but an easing of burden
action which results in regulatory
efficiency. Also, the rule does not
impose any additional costs on existing
licensees and has no negative impact on
public health and safety, but will
provide savings to future licensees, and
may provide some reduction in burden
to current licensees whose current
exemption includes conditions which
are more restrictive than the
requirements in Section 50.68. There
will also be savings in resources to the
NRC as well. Hence, the rule is shown
to be cost beneficial.

The foregoing constitutes the
regulatory analysis for this final rule.

X. Regulatory Flexibility Certification

In accordance with the Regulatory
Flexibility Act of 1980, 5 U.S.C. 605(b),
the NRC hereby certifies that this rule,
if adopted, will not have a significant
economic impact on a substantial
number of small entities. This rule
affects only the licensees of nuclear
power plants. These licensee companies
that are dominant in their service areas,
do not fall within the scope of the
definition of ““small entities” set forth in
the Regulatory Flexibility Act, 5 U.S.C.
601, or the size standards adopted by
the NRC (10 CFR 2.810).

XI. Backfit Analysis

The NRC has determined that this
rule does not impose a backfit as
defined in 10 CFR 50.109(a)(1), since it
provides an alternative to existing
requirements on criticality monitoring.
Accordingly, the NRC has not prepared
a backfit analysis for this rule.

XIl. Small Business Regulatory
Enforcement Fairness Act

In accordance with the Small
Business Regulatory Enforcement
Fairness Act of 1996, the NRC has
determined that this action is not a
“major rule” and has verified this
determination with the Office of

Information and Regulatory Affairs,
Office of Management and Budget.

List of Subjects
10 CFR Part 50

Antitrust, Classified information,
Criminal penalties, Fire protection,
Intergovernmental relations, Nuclear
power plants and reactors, Radiation
protection, Reactor siting criteria,
Reporting and recordkeeping
requirements.

10 CFR Part 70

Criminal penalties, Hazardous
materials transportation, Material
control and accounting, Nuclear
materials, Packaging and containers,
Radiation protection, Reporting and
recordkeeping requirements, Scientific
equipment, Security measures, Special
nuclear material.

For the reasons stated in the preamble
and under the authority of the Atomic
Energy Act of 1954, as amended, the
Energy Reorganization Act of 1974, as
amended, the National Environmental
Policy Act of 1969, as amended, and 5
U.S.C. 553, the NRC is adopting the
following amendments to 10 CFR Parts
50 and 70:

PART 50—DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES

The authority citation for 10 CFR part
50 continues to read as follows:

1. Authority: Secs. 102, 103, 104, 105, 161,
182, 183, 186, 189, 68 Stat. 936, 937, 938,
948, 953, 954, 955, 956, as amended, sec.
234, 83 Stat. 444, as amended (42 U.S.C.
2132, 2133, 2134, 2135, 2201, 2232, 2233,
2236, 2239, 2282); secs. 201, as amended,
202, 206, 88 Stat. 1242, as amended 1244,
1246, (42 U.S.C. 5841, 5842, 5846).

Section 50.7 also issued under Pub. L. 95—
601, sec. 10, 92 Stat. 2951, as amended by
Pub. L. 102-486, sec. 2902, 106 Stat. 3123,
(42 U.S.C. 5851). Section 50.10 also issued
under secs. 101, 185, 68 Stat. 936, 955, as
amended (42 U.S.C. 2131, 2235); sec. 102,
Pub. L. 91-190, 83 Stat. 853 (42 U.S.C. 4332).
Sections 50.13, 50.54(dd), and 50.103 also
issued under sec. 108, 68 Stat. 939, as
amended (42 U.S.C. 2138). Sections 50.23,
50.35, 50.55, and 50.56 also issued under sec.
185, 68 Stat. 955 (42 U.S.C. 2235). Sections
50.33a, 50.55a and Appendix Q also issued
under sec. 102, Pub. L. 91-190, 83 Stat. 853
(42 U.S.C. 4332). Sections 50.34 and 50.54
also issued under sec. 204, 88 Stat. 1245 (42
U.S.C. 5844). Sections 50.58, 50.91, and
50.92 also issued under Pub. L. 97-415, 96
Stat. 2073 (42 U.S.C. 2239). Section 50.78
also issued under sec. 122, 68 Stat. 939 (42
U.S.C. 2152). Sections 50.80 and 50.81
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also issued under sec. 184, 68 Stat. 954, as
amended (42 U.S.C. 2234). Appendix F also
issued under sec. 187, 68 Stat. 955 (42 U.S.C.
2237).

2. Section 50.68 is added under the
center heading *‘Issuance, Limitations,
and Conditions of Licenses and
Construction Permits” to read as
follows:

§50.68 Criticality accident requirements.

(a) Each holder of a construction
permit or operating license for a nuclear
power reactor issued under this part or
a combined license for a nuclear power
reactor issued under Part 52 of this
chapter, shall comply with either 10
CFR 70.24 of this chapter or the
requirements in paragraph (b) of this
section.

(b) Each licensee shall comply with
the following requirements in lieu of
maintaining a monitoring system
capable of detecting a criticality as
described in 10 CFR 70.24:

(1) Plant procedures shall prohibit the
handling and storage at any one time of
more fuel assemblies than have been
determined to be safely subcritical
under the most adverse moderation
conditions feasible by unborated water.

(2) The estimated ratio of neutron
production to neutron absorption and
leakage (k-effective) of the fresh fuel in
the fresh fuel storage racks shall be
calculated assuming the racks are
loaded with fuel of the maximum fuel
assembly reactivity and flooded with
unborated water and must not exceed
0.95, at a 95 percent probability, 95
percent confidence level. This
evaluation need not be performed if
administrative controls and/or design
features prevent such flooding or if fresh
fuel storage racks are not used.

(3) If optimum moderation of fresh
fuel in the fresh fuel storage racks
occurs when the racks are assumed to be
loaded with fuel of the maximum fuel
assembly reactivity and filled with low-
density hydrogenous fluid, the k-
effective corresponding to this optimum
moderation must not exceed 0.98, at a
95 percent probability, 95 percent
confidence level. This evaluation need
not be performed if administrative
controls and/or design features prevent
such moderation or if fresh fuel storage
racks are not used.

(4) If no credit for soluble boron is
taken, the k-effective of the spent fuel
storage racks loaded with fuel of the
maximum fuel assembly reactivity must
not exceed 0.95, at a 95 percent
probability, 95 percent confidence level,
if flooded with unborated water. If
credit is taken for soluble boron, the k-
effective of the spent fuel storage racks
loaded with fuel of the maximum fuel

assembly reactivity must not exceed
0.95, at a 95 percent probability, 95
percent confidence level, if flooded with
borated water, and the k-effective must
remain below 1.0 (subcritical), at a 95
percent probability, 95 percent
confidence level, if flooded with
unborated water.

(5) The quantity of SNM, other than
nuclear fuel stored onsite, is less than
the quantity necessary for a critical
mass.

(6) Radiation monitors are provided in
storage and associated handling areas
when fuel is present to detect excessive
radiation levels and to initiate
appropriate safety actions.

(7) The maximum nominal U-235
enrichment of the fresh fuel assemblies
is limited to five (5.0) percent by weight.

(8) The FSAR is amended no later
than the next update which 850.71(e) of
this part requires, indicating that the
licensee has chosen to comply with
§50.68(b).

PART 70—DOMESTIC LICENSING OF
SPECIAL NUCLEAR MATERIAL

The authority citation for 10 CFR part
70 continues to read as follows:

1. Authority: Secs. 51, 53, 161, 182, 183,
68 Stat. 929, 930, 948, 953, 954, as amended,
sec. 234, 83 Stat. 444, as amended, sec. 1701,
106 Stat. 2951, 2952, 2953 (42 U.S.C. 2071,
2073, 2201, 2232, 2233, 2282, 2297f); secs.
201, as amended, 202, 204, 206, 88 Stat.
1242, as amended, 1244, 1245, 1246, (42
U.S.C. 5841, 5842, 5845, 5846).

Sections 70.1(c) and 70.20a(b) also issued
under secs. 135, 141, Pub. L. 97-425, 96 Stat.
2232, 2241 (42 U.S.C. 10155, 10161). Section
70.7 also issued under Pub. L. 95-601, sec.
10, 92 Stat. 2951 (42 U.S.C. 5851). Section
70.21(g) also issued under sec. 122, 68 Stat.
939 (42 U.S.C. 2152). Section 70.31 also
issued under sec. 57d, Pub. L. 93-377, 88
Stat. 475 (42 U.S.C. 2077). Sections 70.36 and
70.44 also issued under sec. 184, 68 Stat. 954,
as amended (42 U.S.C. 2234).

Section 70.61 also issued under secs. 186,
187, 68 Stat. 955 (42 U.S.C. 2236, 2237).
Section 70.62 also issued under sec. 108, 68
Stat. 939, as amended (42 U.S.C. 2138).

2.1n 870.24, paragraph (d) is revised
to read as follows:

§70.24 Criticality accident requirements.
* * * * *

(d)(1) The requirements in paragraphs
(a) through (c) of this section do not
apply to a holder of a construction
permit or operating license for a nuclear
power reactor issued under part 50 of
this chapter or a combined license
issued under part 52 of this chapter, if
the holder complies with the
requirements of paragraph (b) of 10 CFR
50.68.

(2) An exemption from §70.24 held
by a licensee who thereafter elects to

comply with requirements of paragraph
(b) of 10 CFR 50.68 does not exempt that
licensee from complying with any of the
requirements in §50.68, but shall be
ineffective so long as the licensee elects
to comply with §50.68.

Dated at Rockville, Maryland this 28th day
of October, 1998.

For the Nuclear Regulatory Commission.
William D. Travers,
Executive Director for Operations.
[FR Doc. 98-30253 Filed 11-10-98; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98-NM-217—-AD; Amendment
39-10880; AD 98-23-13]

RIN 2120-AA64

Airworthiness Directives; British
Aerospace Model Viscount 744, 745,
745D, and 810 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to all British Aerospace
Model Viscount 700, 800, and 810 series
airplanes, that currently requires
repetitive inspections to detect cracks
and corrosion in the inboard and
outboard engine nacelle structures on
the wings; replacement of any cracked
fittings and mating struts; and treatment
or replacement of any corroded fittings
or struts. This amendment requires
repetitive inspections to detect cracking
or corrosion of the eye end fittings of the
outboard engine lower support or of the
bore of the taper pin holes, and repair,

if necessary. This amendment also
limits the applicability of the existing
AD. This amendment is prompted by
reports of cracked and separated lower
eye end fittings. The actions specified
by this AD are intended to detect and
correct cracking of the eye end fittings
of the outboard engine lower support,
which could result in reduced structural
integrity of the engine nacelle support
structures.

DATES: Effective December 17, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
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of the Federal Register as of December
17, 1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from British Aerospace Regional
Aircraft Limited, Chadderton Division,
Engineering Support, Greengate,
Middleton, Manchester M24 1SA,
England. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 90-20-17,
amendment 39-6744 (55 FR 38539,
September 19, 1990), which is
applicable to all British Aerospace
Model Viscount 700, 800, and 810 series
airplanes, was published in the Federal
Register on September 8, 1998 (63 FR
47440). The action proposed to require
new repetitive inspections to detect
cracking or corrosion of the eye end
fittings of the outboard engine lower
support or of the bore of the taper pin
holes, and repair, if necessary. The
action also proposed to limit the
applicability of the existing AD.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

There are approximately 29 airplanes
of U.S. registry that will be affected by
this AD.

The new eddy current inspections
that are required in this AD take
approximately 2 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour. Based
on these figures, the cost impact of the
inspections required by this AD on U.S.
operators is estimated to be $3,480, or
$120 per airplane, per inspection cycle.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-6744 (55 FR
38539, September 19, 1990), and by
adding a new airworthiness directive

(AD), amendment 39-10880, to read as
follows:

98-23-13 British Aerospace Regional
Aircraft Limited (Formerly British
Aerospace Commercial Aircraft Limited,
Vickers-Armstrongs Aircraft Limited):
Amendment 39-10880. Docket 98—NM—
217-AD. Supersedes AD 90-20-17,
amendment 39-6744.

Applicability: Model Viscount 744, 745,
and 745D series airplanes, on which British
Aerospace Modification D3227 has not been
accomplished; and Model Viscount 810
series airplanes, on which British Aerospace
Modification FG 2103 has not been
accomplished; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct cracking of the eye
end fittings of the outboard engine lower
support, which could result in reduced
structural integrity of the engine nacelle
support structures, accomplish the following:

(a) Perform an eddy current inspection to
detect cracking or corrosion of the eye end
fittings of the outboard engine lower support,
or of the bore of the taper pin holes, in
accordance with the Accomplishment
Instructions of British Aerospace Preliminary
Technical Leaflet (PTL) No. 326, Issue 2,
including Appendices 1 and 2, all dated
December 1, 1994 (for Model Viscount 744,
745, and 745D series airplanes); or PTL 197,
Issue 3, including Appendices 1 and 2, all
dated November 20, 1993 (for Model
Viscount 810 series airplanes); at the
applicable time specified in either paragraph
(@)(1) or (a)(2) of this AD. Thereafter, repeat
the inspection at intervals not to exceed 900
landings.

(1) For Model Viscount 744, 745, and 745D
series airplanes: Inspect within 3 months
after the effective date of this AD.

(2) For Model Viscount 810 series
airplanes: Inspect within 900 landings after
the last inspection performed in accordance
with PTL 197, Issue 2, dated July 10, 1992;
or within 3 months after the effective date of
this AD; whichever occurs later.

(b) If any cracking is found during any
inspection performed in accordance with
paragraph (a) of this AD, prior to further
flight, repair in accordance with a method
approved by the Manager, International
Branch, ANM-116, FAA, Transport Airplane
Directorate; or the Civil Aviation Authority
(or its delegated agent).
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(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then

send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199

of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) The inspections shall be done in
accordance with the following British
Aerospace Regional Aircraft Preliminary
Technical Leaflets, which contain the
specified effective pages:

Page number

Revision level

Preliminary technical leaflet referenced and date shown on shown on Date shown on page
page page
PTL 326, Issue 2, December 1, 1994 ......cccoiiiiiiiiieie ettt a e e 1-6 2 December 1, 1994.
APPENDIX 1
1-6 2 December 1, 1994.
APPENDIX 2
1-6 2 December 1, 1994.
PTL 197, Issue 3, November 20, 1993 ......ccccooiiieeiiireeiieeeesieeesssveeesnaee e snneeeesrneeesnsneeennes 1-8 3 November 20, 1993.
APPENDIX 1
1-6 3 November 20, 1993.
APPENDIX 2
1-7 Original November 20, 1993.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from British Aerospace Regional Aircraft
Limited, Chadderton Division, Engineering
Support, Greengate, Middleton, Manchester
M24 1SA, England. Copies may be inspected
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

() This amendment becomes effective on
December 17, 1998.

Issued in Renton, Washington, on
November 3, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-30053 Filed 11-10-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—-NM-143-AD; Amendment
39-10879; AD 98-23-12]

RIN 2120-AA64
Airworthiness Directives; de Havilland
Model DHC-7 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to all de Havilland Model
DHC-7 series airplanes, that currently
requires certain structural inspections,
and repair, if necessary. This

amendment requires an additional
structural inspection. This amendment
is prompted by issuance of mandatory
continuing airworthiness information by
a foreign civil airworthiness authority.
The actions specified by this AD are
intended to detect and correct fatigue
cracking in certain significant structural
areas, which could reduce the structural
integrity of these airplanes.

DATES: Effective December 17, 1998.

The incorporation by reference of
certain publications, as listed in the
regulations, is approved by the Director
of the Federal Register as of December
17, 1998.

The incorporation by reference of a
certain other publication, as listed in the
regulations, was approved previously by
the Director of the Federal Register as of
April 21, 1997 (62 FR 12531, March 17,
1997).

ADDRESSES: The service information
referenced in this AD may be obtained
from Bombardier, Inc., Bombardier
Regional Aircraft Division, Garratt
Boulevard, Downsview, Ontario M3K
1Y5, Canada. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Engine and
Propeller Directorate, New York Aircraft
Certification Office, 10 Fifth Street,
Third Floor, Valley Stream, New York;
or at the Office of the Federal Register,
800 North Capitol Street, NW., suite
700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Serge Napoleon, Aerospace Engineer,
Airframe and Propulsion Branch, ANE—
171, FAA, Engine and Propeller
Directorate, New York Aircraft

Certification Office, 10 Fifth Street,
Third Floor, Valley Stream, New York
11581, telephone (516) 256—7512; fax
(516) 568-2716.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 97-06-08,
amendment 39-9965 (62 FR 12531,
March 17, 1997), which is applicable to
all de Havilland Model DHC-7 series
airplanes, was published in the Federal
Register on September 3, 1998 (63 FR
46925). The action proposed to continue
to require certain structural inspections,
and repair, if necessary. The action also
proposed to require an additional
structural inspection.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

There are approximately 50 airplanes
of U.S. registry that will be affected by
this AD.

The inspections that are currently
required by AD 97-06-08, and retained
in this AD, take approximately 15 work
hours per airplane to accomplish, at an
average labor rate of $60 per work hour.
Based on these figures, the cost impact
of the currently required inspections on
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U.S. operators is estimated to be
$45,000, or $900 per airplane, per
inspection cycle.

The new inspection that is required
by this AD will take approximately 3
work hours per airplane to accomplish,
at an average labor rate of $60 per work
hour. Based on these figures, the cost
impact of the new inspection required
by this AD on U.S. operators is
estimated to be $9,000, or $180 per
airplane, per inspection cycle.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-9965 (62 FR
12531, March 17, 1997), and by adding
a new airworthiness directive (AD),
amendment 39-10879, to read as
follows:

98-23-12 De Havilland Inc.: Amendment
39-10879. 98—NM-143—-AD. Supersedes
AD 97-06-08, Amendment 39-9965.

Applicability: All Model DHC-7 series
airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (f) of this AD. The
request should include an assessment of the
effect of the modification, alteration, or repair
on the unsafe condition addressed by this
AD; and, if the unsafe condition has not been
eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To ensure the continued structural
integrity of these airplanes, accomplish the
following:

Restatement of Requirements of AD 97-06—
08, Amendment 39-9965:

(a) Within 6 months after April 21, 1997
(the effective date of AD 97-06-08,
amendment 39-9965), incorporate into the
FAA-approved maintenance inspection
program the inspections and inspection
intervals defined in DHC—7 Maintenance
Manual, Product Support Manual (PSM) 1-
7-2, Chapter 5-60-00, Temporary Revision
TR 5-84, dated June 15, 1994; and inspect
the significant structural items prior to the
thresholds specified in TR 5-84 of PSM 1—
7-2. Repeat the inspections thereafter at the
intervals specified in TR 5-84 of PSM 1-7—
2.

(b) Prior to further flight, repair any
discrepancies detected during any inspection
required by paragraph (a) of this AD in
accordance with one of the following:

(1) The DHC-7 Maintenance Manual; or

(2) The DHC-7 Structural Repair Manual;
or

(3) Other data meeting the certification
basis of the airplane approved by the
Manager, New York Aircraft Certification
Office (ACO), FAA, Engine and Propeller
Directorate; or

(4) Data meeting the certification basis of
the airplane approved by Transport Canada
Aviation.

New Requirements of this AD

(c) Incorporate into the FAA-approved
maintenance inspection program the
inspections and inspection intervals defined
in the de Havilland Inc. DASH 7
Maintenance Manual, Chapter 5, Section 5—

60-00, Product Support Manual (PSM) 1-7—
2, Supplementary Inspection Program (SIP),
Temporary Revision TR 5-99, dated
December 22, 1997, at the applicable time
specified in paragraph (c)(1) or (c)(2) of this
AD; and inspect the significant structural
items prior to the thresholds specified in TR
5-99 of PSM 1-7-2. Thereafter, repeat the
inspection at the intervals specified in TR 5—
99 of PSM 1-7-2.

(1) For airplanes that have accumulated
38,000 or more total flight cycles as of the
effective date of this AD: Incorporate within
2,000 flight cycles after the effective date of
this AD.

(2) For airplanes that have accumulated
fewer than 38,000 total flight cycles as of the
effective date of this AD: Incorporate prior to
the accumulation of 40,000 total flight cycles.

(d) Incorporate into the FAA-approved
maintenance inspection program the
inspections and inspection intervals as
defined in the de Havilland Inc. DASH 7
Maintenance Manual, Chapter 5, Section 5—
60-00, PSM 1-7-2, Supplementary
Inspection Program (SIP), Temporary
Revision TR 5-97, dated December 22, 1997,
at the applicable time specified in paragraph
(d)(1) or (d)(2) of this AD; and inspect the
significant structural items prior to the
thresholds specified in TR 5-97 of PSM 1—
7-2. Thereafter, repeat the inspection at the
intervals specified in TR 5-99 of PSM 1-7—
2.

(1) For airplanes that have accumulated
19,000 or more total flight cycles as of the
effective date of this AD: Incorporate within
1,000 flight cycles after the effective date of
this AD.

(2) For airplanes that have accumulated
fewer than 19,000 total flight cycles as of the
effective date of this AD: Incorporate prior to
the accumulation of 20,000 total flight cycles.

(e) All inspection results, positive or
negative, must be reported to de Havilland in
accordance with “Introduction,” paragraph 5,
of de Havilland Inc. DASH 7 Maintenance
Manual Chapter 5, Section 5-60-00, PSM 1—
7-2, Temporary Revision TR 5-84, dated
June 15, 1994. Information collection
requirements contained in this regulation
have been approved by the Office of
Management and Budget (OMB) under the
provisions of the Paperwork Reduction Act of
1980 (44 U.S.C. 3501 et seq.) and have been
assigned OMB Control Number 2120-0056.

() An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, New York
Aircraft Certification Office (ACO), FAA,
Engine and Propeller Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, New York ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the New York ACO.

(9) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.
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(h) The inspections shall be done in
accordance with DHC-7 Maintenance
Manual, Product Support Manual (PSM) 1-
7-2, Chapter 5-60-00, Temporary Revision
TR 5-84, dated June 15, 1994; de Havilland
Inc. DASH 7 Maintenance Manual, Chapter 5,
Section 5-60-00, Product Support Manual
(PSM) 1-7-2, Supplementary Inspection
Program (SIP), Temporary Revision TR 5-99,
dated December 22, 1997; and de Havilland
Inc. DASH 7 Maintenance Manual, Chapter 5,
Section 5-60-00, PSM 1-7-2, Supplementary
Inspection Program (SIP), Temporary
Revision TR 5-97, dated December 22, 1997.

(1) The incorporation by reference of de
Havilland Inc. DASH 7 Maintenance Manual,
Chapter 5, Section 5-60-00, Product Support
Manual (PSM) 1-7-2, Supplementary
Inspection Program (SIP), Temporary
Revision TR 5-99, dated December 22, 1997,
and de Havilland Inc. DASH 7 Maintenance
Manual, Chapter 5, Section 5-60-00, Product
Support Manual (PSM) 1-7-2,
Supplementary Inspection Program (SIP),
Temporary Revision TR 5-97, dated
December 22, 1997; is approved by the
Director of the Federal Register in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.

(2) The incorporation by reference of DHC—
7 Maintenance Manual, Product Support
Manual (PSM) 1-7-2, Chapter 5-60-00,
Temporary Revision TR 5-84, dated June 15,
1994, was approved previously by the
Director of the Federal Register as of April
21,1997 (62 FR 12531, March 17, 1997).

(3) Copies may be obtained from
Bombardier, Inc., Bombardier Regional
Aircraft Division, Garratt Boulevard,
Downsview, Ontario M3K 1Y5, Canada.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
FAA, Engine and Propeller Directorate, New
York Aircraft Certification Office, 10 Fifth
Street, Third Floor, Valley Stream, New York;
or at the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

Note 3: The subject of this AD is addressed
in Canadian airworthiness directive CF—94—
19R1, dated January 26, 1998.

(i) This amendment becomes effective on
December 17, 1998.

Issued in Renton, Washington, on
November 3, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-30051 Filed 11-10-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM-99—-AD; Amendment
39-10877; AD 98-23-11]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model DC—9-31 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain McDonnell
Douglas Model DC-9-31 series
airplanes, that requires a one-time
visual inspection to determine if all
corners of the forward service door
doorjamb have been modified
previously, various follow-on repetitive
inspections, and modification, if
necessary. This amendment is prompted
by reports of fatigue cracks found in the
fuselage skin and doubler at the corners
of the forward service door doorjamb.
The actions specified by this AD are
intended to detect and correct such
fatigue cracking, which could result in
rapid decompression of the fuselage and
consequent reduced structural integrity
of the airplane.
DATES: Effective December 17, 1998.
The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of December
17, 1998.
ADDRESSES: The service information
referenced in this AD may be obtained
from McDonnell Douglas Corporation,
3855 Lakewood Boulevard, Long Beach,
California 90846, Attention: Technical
Publications Business Administration,
Department C1-L51 (2-60). This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the FAA,
Transport Airplane Directorate, Los
Angeles Aircraft Certification Office,
3960 Paramount Boulevard, Lakewood,
California; or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Wahib Mina, Aerospace Engineer,
Airframe Branch, ANM-120L, FAA, Los
Angeles Aircraft Certification Office,
3960 Paramount Boulevard, Lakewood,
California 90712; telephone (562) 627—
5324; fax (562) 627-5210.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain McDonnell
Douglas Model DC—9-31 series
airplanes was published in the Federal
Register on January 27, 1998 (63 FR
3852). That action proposed to require

a one-time visual inspection to
determine if all corners of the forward
service door doorjamb have been
modified previously, various follow-on
repetitive inspections, and modification,
if necessary.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Request to Allow Designated
Engineering Representative (DER)
Approval of Certain Repairs

One commenter requests that the FAA
revise the proposed AD to permit
repairs of cracked structure to be
accomplished in accordance with the
DER of The Boeing Company, Douglas
Products Division, on a temporary basis,
rather than in accordance with the
Manager of the Los Angeles Aircraft
Certification Office (ACO). The
commenter states that such an approval
would expedite the process for repair
approval for a crack condition beyond
the allowable repair limits (i.e., greater
than 2 inches in length) and for existing
repairs that are not accomplished in
accordance with the DC-9 Structural
Repair Manual (SRM) or Service Rework
Drawing.

The FAA does not concur. While
DER’s are authorized to determine
whether a design or repair method
complies with a specific requirement,
they are not currently authorized to
make the discretionary determination as
to what the applicable requirement is.
However, the FAA has issued a notice
(N 8110.72, dated March 30, 1998),
which provides guidance for delegating
authority to certain type certificate
holder structural DER’s to approve
alternative methods of compliance for
AD-required repairs and modifications
of individual airplanes. The FAA is
currently working with The Boeing
Company, Douglas Products Division, to
develop the implementation process for
delegation of approval of alternative
methods of compliance in accordance
with that notice. Once this process is
implemented, approval authority for
alternative methods of compliance can
be delegated without revising the AD.
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Request To Revise Paragraph (e) of the
Proposed AD

One commenter requests that
paragraph (e) of the proposed AD be
revised to read as follows:

‘“(e) If the visual inspection required
by paragraph (a) of this AD reveals that
the corners of the forward doorjamb of
the service door have been modified by
FAA approved repairs other than the
DC-9 SRM or Service Rework Drawing,
prior to further flight, accomplish an
initial Low Frequency Eddy Current
inspection of the fuselage skin adjacent
to the repair.

(e)(i) If no cracks are detected, within
(6) months after the initial LFEC
inspection, accomplish a repair
approved by the Manager, Los Angeles
ACO.

(e)(ii) If cracks are detected, prior to
further flight, repair in accordance with
a method approved by the Manager, Los
Angeles ACO.”

This commenter states that, as
paragraph (e) of the proposed AD is
currently worded, it will cause an
unnecessary operational impact since
FAA-approved non-standard SRM or
Service Rework Drawing repairs are
known to exist for this area of the
doorjamb. The commenter contends that
obtaining approval for such repairs from
the Los Angeles ACO, prior to further
flight, will be time consuming and will
result in an unwarranted extended
ground time for the airplane.

The FAA does not concur with the
commenter’s request to revise paragraph
(e) of the AD. The FAA, in conjunction
with McDonnell Douglas, has conducted
further analysis of this issue. The FAA
has determined that, for doorjambs of
the forward service door that are found
to be modified previously, but not in
accordance with the DC-9 SRM, an
initial low frequency eddy current
inspection of the fuselage skin adjacent
to those existing repairs will not detect
any cracking under the repairs. In light
of this determination, no change to this
final rule is necessary.

Request To Revise DC-9 Supplemental
Inspection Document (SID)

One commenter requests that, prior to
issuance of the final rule, the DC-9 SID
be revised to incorporate the actions
required by this proposed AD. The
commenter states that such a revision
will eliminate confusion between the
DC-9 SID and the proposed AD. The
FAA does not concur. The actions
required by this AD are necessary to
ensure inspection continuity for the
affected Principal Structural Element
(PSE). After issuance of the final rule,
the manufacturer may revise the DC-9
SID.

Request To Revise Compliance Time for
Low Frequency Eddy Current (LFEC) or
X-ray Inspection

One commenter requests that the
compliance time for the initial
inspection (LFEC or x-ray) in paragraph
(b) of the proposal be revised to
correspond with those presently in the
SID program—within three years after
the effective date of the AD, or prior to
53,140 landings, whichever occurs later.
The commenter points out that such a
revision would permit its fleet to be
inspected during major scheduled
maintenance checks, which would
reduce the burden of line maintenance
and the number of line airplanes out of
service as a result of any findings. The
commenter agrees that the repetitive
inspection interval should remain at
3,225 landings, as specified in the
proposed rule.

The FAA does not concur with the
commenter’s request to revise the
compliance time for the initial
inspection specified in paragraph (b) of
the AD. The commenter provided no
technical justification for revising this
interval. Fatigue cracking of the fuselage
skin and doubler at the corners of the
forward service door doorjamb is a
significant safety issue, and the FAA has
determined that the inspection
threshold, as proposed, is warranted,
based on the effectiveness of the
inspection procedure to detect fatigue
cracking. The FAA considered not only
those safety issues in developing an
appropriate compliance time for this
action, but the recommendations of the
manufacturer, and the practical aspect
of accomplishing the required
inspection within an interval of time
that parallels normal scheduled
maintenance for the majority of affected
operators. In light of these factors, the
FAA has determined that the initial
compliance time, as proposed, is
appropriate.

Other Relevant Rulemaking

The FAA has revised the final rule to
include a new paragraph (f). This new
paragraph states that accomplishment of
the inspection requirements of this AD
constitutes terminating action for
inspections of Principal Structural
Element (PSE) 53.09.033 (reference
McDonnell Douglas Model DC-9
Supplemental Inspection Document)
required by AD 96—-13-03, amendment
39-9671 (61 FR 31009, June 19, 1996).
Since this new paragraph is being
added, the FAA has removed “NOTE
4, which is no longer necessary.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the change
previously described. The FAA has
determined that this change will neither
increase the economic burden on any
operator nor increase the scope of the
AD.

Cost Impact

There are approximately 64
McDonnell Douglas Model DC-9-31
series airplanes of the affected design in
the worldwide fleet. The FAA estimates
that 51 airplanes of U.S. registry will be
affected by this AD, that it will take
approximately 1 work hour per airplane
to accomplish the required one-time
visual inspection, and that the average
labor rate is $60 per work hour. Based
on these figures, the cost impact of the
one-time visual inspection required by
this AD on U.S. operators is estimated
to be $3,060, or $60 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Should an operator be required to
accomplish the LFEC or x-ray
inspection, it would take approximately
1 work hour per airplane to accomplish,
at an average labor rate of $60 per work
hour. Based on these figures, the cost
impact of any necessary LFEC or x-ray
inspection is estimated to be $60 per
airplane, per inspection cycle.

Should an operator be required to
accomplish the HFEC inspection, it
would take approximately 1 work hour
per airplane to accomplish, at an
average labor rate of $60 per work hour.
Based on these figures, the cost impact
of any necessary HFEC inspection is
estimated to be $60 per airplane, per
inspection cycle.

Should an operator be required to
accomplish the modification, it would
take approximately 30 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour.
Required parts would cost
approximately $4,800 per airplane.
Based on these figures, the cost impact
of any necessary modification is
estimated to be $6,600 per airplane.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
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on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-23-11 McDonnell Douglas: Amendment
39-10877. Docket 97-NM-99-AD.

Applicability: Model DC-9-31 series
airplanes, as listed in McDonnell Douglas
Service Bulletin DC9-53-288, dated February
10, 1997, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (g) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not

been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct fatigue cracking in
the fuselage skin or doubler at the corners of
the forward service door doorjamb, which
could result in rapid decompression of the
fuselage and consequent reduced structural
integrity of the airplane, accomplish the
following:

Note 2: Where there are differences
between the service bulletin and the AD, the
AD prevails.

Note 3: The words ““repair” and “modify/
modification” in this AD and the referenced
service bulletin are used interchangeably.

(a) Prior to the accumulation of 50,000 total
landings, or within 3,225 landings after the
effective date of this AD, whichever occurs
later, perform a one-time visual inspection to
determine if the corners of the forward
service door doorjamb have been modified.
Perform the inspection in accordance with
McDonnell Douglas Service Bulletin DC9—
53-288, dated February 10, 1997.

(b) For airplanes identified as Group 1 in
McDonnell Douglas Service Bulletin DC9—
53-288, dated February 10, 1997: If the visual
inspection required by paragraph (a) of this
AD reveals that the corners of the forward
service door doorjamb have not been
modified, prior to further flight, perform a
low frequency eddy current (LFEC) or x-ray
inspection to detect cracks of the fuselage
skin and doubler at all corners of the forward
service door doorjamb, in accordance with
McDonnell Douglas Service Bulletin DC9—
53-288, dated February 10, 1997.

(1) Group 1, Condition 1. If no crack is
detected during any LFEC or x-ray inspection
required by paragraph (b) of this AD,
accomplish the requirements of either
paragraph (b)(1)(i) or (b)(1)(ii) of this AD, in
accordance with the service bulletin.

(i) Option 1. Repeat the LFEC inspection
required by this paragraph thereafter at
intervals not to exceed 3,225 landings, or the
x-ray inspection required by this paragraph
thereafter at intervals not to exceed 3,075
landings; or

(ii) Option 2. Prior to further flight, modify
the corner skin of the forward service door
doorjamb in accordance with the service
bulletin. Prior to the accumulation of 28,000
landings after accomplishment of the
modification, perform a high frequency eddy
current (HFEC) inspection to detect cracks on
the skin adjacent to the modification, in
accordance with the service bulletin.

(A) If no crack is detected on the skin
adjacent to the modification during the HFEC
required by this paragraph, repeat the HFEC
inspection thereafter at intervals not to
exceed 20,000 landings.

(B) If any crack is detected on the skin
adjacent to the modification during any
HFEC inspection required by this paragraph,
prior to further flight, repair it in accordance
with a method approved by the Manager, Los
Angeles Aircraft Certification Office (ACO),
FAA, Transport Airplane Directorate.

(2) Group 1, Condition 2. If any crack is
found during any LFEC or x-ray inspection
required by paragraph (b) of this AD, and the
crack is 2 inches or less in length: Prior to

further flight, modify/repair the corners of
the doorjamb of the forward service door in
accordance with the service bulletin. Prior to
the accumulation of 28,000 landings after
accomplishment of the modification, perform
a HFEC inspection to detect cracks on the
skin adjacent to the modification, in
accordance with the service bulletin.

(i) If no crack is detected during the HFEC
inspection required by this paragraph, repeat
the HFEC inspection thereafter at intervals
not to exceed 20,000 landings.

(i) If any crack is detected during any
HFEC inspection required by this paragraph,
prior to further flight, repair it in accordance
with a method approved by the Manager, Los
Angeles ACO.

(3) Group 1, Condition 3. If any crack is
found during any LFEC or x-ray inspection
required by paragraph (b) of this AD, and the
crack is greater than 2 inches in length: Prior
to further flight, repair it in accordance with
a method approved by the Manager, Los
Angeles ACO.

(c) Group 2, Condition 1. For airplanes
identified as Group 2 in McDonnell Douglas
Service Bulletin DC9-53-288, dated February
10, 1997: If the visual inspection required by
paragraph (a) of this AD reveals that the
corners of the forward service door doorjamb
have been modified previously in accordance
with the McDonnell Douglas DC-9 Structural
Repair Manual, using a steel doubler,
accomplish either paragraph (c)(1) or (c)(2) of
this AD in accordance with McDonnell
Douglas Service Bulletin DC9-53-288, dated
February 10, 1997.

(1) Option 1. Prior to the accumulation of
6,000 landings after accomplishment of that
modification, or within 3,225 landings after
the effective date of this AD, whichever
occurs later, perform an HFEC inspection to
detect cracks on the skin adjacent to the
modification, in accordance with the service
bulletin.

(i) If no crack is detected during the HFEC
inspection required by paragraph (c)(1) of
this AD, repeat the HFEC inspection
thereafter at intervals not to exceed 3,000
landings.

(i) If any crack is detected during any
HFEC inspection required by paragraph (c)(1)
of this AD, prior to further flight, repair it in
accordance with a method approved by the
Manager, Los Angeles ACO.

(2) Option 2. Prior to further flight, modify
the corner skin of the forward service door
doorjamb in accordance with the service
bulletin. Prior to the accumulation of 28,000
landings after accomplishment of the
modification, perform an HFEC inspection to
detect cracks on the skin adjacent to the
modification, in accordance with the service
bulletin.

(i) If no crack is detected on the skin
adjacent to the modification during the HFEC
required by this paragraph, repeat the HFEC
inspection thereafter at intervals not to
exceed 20,000 landings.

(i) If any crack is detected on the skin
adjacent to the modification during any
HFEC inspection required by this paragraph,
prior to further flight, repair it in accordance
with a method approved by the Manager, Los
Angeles ACO.
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(d) Group 2, Condition 2. For airplanes
identified as Group 2 in McDonnell Douglas
Service Bulletin DC9-53-288, dated February
10, 1997: If the visual inspection required by
paragraph (a) of this AD reveals that the
corners of the forward service door doorjamb
have been modified previously in accordance
with McDonnell Douglas DC-9 Structural
Repair Manual, using an aluminum doubler,
prior to the accumulation of 28,000 landings
after accomplishment of that modification, or
within 3,225 landings after the effective date
of this AD, whichever occurs later, perform
an HFEC inspection to detect cracks on the
skin adjacent to the modification, in
accordance with McDonnell Douglas Service
Bulletin DC9-53-288, dated February 10,
1997.

(1) If no crack is detected on the skin
adjacent to the modification during the HFEC
required by this paragraph, repeat the HFEC
inspection thereafter at intervals not to
exceed 20,000 landings.

(2) If any crack is detected on the skin
adjacent to the modification during any
HFEC inspection required by this paragraph,
prior to further flight, repair it in accordance
with a method approved by the Manager, Los
Angeles ACO.

(e) Group 2, Condition 3. For airplanes
identified as Group 2 in McDonnell Douglas
Service Bulletin DC9-53-288, dated February
10, 1997: If the visual inspection required by
paragraph (a) of this AD reveals that the
corners of the forward service door doorjamb
have been modified previously, but not in
accordance with McDonnell Douglas
Structural Repair Manual, prior to further
flight, repair the corners in accordance with
a method approved by the Manager, Los
Angeles ACO.

(f) Accomplishment of the actions required
by this AD constitutes terminating action for
inspections of Principal Structural Element
(PSE) 53.09.033 (reference McDonnell
Douglas Model DC-9 Supplemental
Inspection Document) required by AD 96—
13-03, amendment 39-9671.

(9) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles ACO. Operators shall submit their
requests through an appropriate FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, Los Angeles ACO.

Note 4: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles ACO.

(h) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(i) Except as provided by paragraphs
(bYDAN(B), (b)(2)(i1), (0)(3), (c)(1)(i),
(c)(2)(ii), (d)(2), and (e) of this AD, the actions
shall be done in accordance with McDonnell
Douglas Service Bulletin DC9-53-288, dated
February 10, 1997. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be

obtained from McDonnell Douglas
Corporation, 3855 Lakewood Boulevard,
Long Beach, California 90846, Attention:
Technical Publications Business
Administration, Department C1-L51 (2-60).
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
FAA, Transport Airplane Directorate, Los
Angeles Aircraft Certification Office, 3960
Paramount Boulevard, Lakewood, California;
or at the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

(i) This amendment becomes effective on
December 17, 1998.

Issued in Renton, Washington, on
November 3, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-30049 Filed 11-10-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—CE—-72—-AD; Amendment 39—
10876; AD 98-23-10]

RIN 2120-AA64

Airworthiness Directives; Burkhart
GROB Luft-und Raumfahrt GmbH
Model G 109B Gliders

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to all Burkhart GROB Luft-und
Raumfahrt GmbH (Grob) Model G 109B
gliders. This AD requires inspecting the
engine mounting frame for paint
scratches and damage (abrasions,
notches, or chafing); and repairing any
paint scratches, and repairing or
replacing any engine mounting frame
that is found damaged. This AD is the
result of mandatory continuing
airworthiness information (MCAI)
issued by the airworthiness authority for
Germany. The actions specified by this
AD are intended to detect and correct
damage to the engine mounting frame,
which could result in failure of the
engine mount structure with consequent
loss of the engine.
DATES: Effective December 17, 1998.
The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of December
17, 1998.
ADDRESSES: Service information that
applies to this AD may be obtained from

Grob-Werke GmbH & Co. KG,
Unternehmensbereich, Burkhart Grob
Flugzeugbau, Flugplatz Mattsies, 86874
Tussenhausen, Germany. This
information may also be examined at
the Federal Aviation Administration
(FAA), Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 98—-CE-72—AD, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106; or at the Office of the Federal
Register, 800 North Capitol Street, NW,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Mr.
Mike Kiesov, Aerospace Engineer, FAA,
Small Airplane Directorate, 1201
Walnut, suite 900, Kansas City, Missouri
64106; telephone: (816) 426—6932;
facsimile: (816) 426-2169.
SUPPLEMENTARY INFORMATION:

Events Leading to the Issuance of This
AD

A proposal to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) to include an AD that would
apply to all Grob Model G 109B gliders
was published in the Federal Register
as a notice of proposed rulemaking
(NPRM) on September 2, 1998 (63 FR
46714). The NPRM proposed to require
inspecting the engine mounting frame
for paint scratches and damage
(abrasions, notches, or chafing); and
repairing any paint scratches, and
repairing or replacing any engine
mounting frame that is found damaged.
Accomplishment of the proposed action
as specified in the NPRM would be in
accordance with Grob Service Bulletin
TM 817-45, dated July 27, 1995.

The NPRM was the result of
mandatory continuing airworthiness
information (MCAI) issued by the
airworthiness authority for Germany.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposed rule or the FAA’s
determination of the cost to the public.

The FAA’s Determination

After careful review of all available
information related to the subject
presented above, the FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed except for minor
editorial corrections. The FAA has
determined that these minor corrections
will not change the meaning of the AD
and will not add any additional burden
upon the public than was already
proposed.

Cost Impact

The FAA estimates that 29 gliders in
the U.S. registry will be affected by the
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inspection, that it will take
approximately 2 workhours per glider to
accomplish the inspection, and that the
average labor rate is approximately $60
an hour. Based on these figures, the total
cost impact of the inspection on U.S.
operators is estimated to be $3,480, or
$120 per glider.

If damage is found on the engine
mounting frame that is beyond certain
limits specified in the service
information, the FAA estimates that it
will take approximately 13 workhours
per glider to accomplish the repair or
replacement, at an average labor rate of
approximately $60 an hour. Parts cost
$200 for repair and $750 for
replacement. Based on these figures, the
total cost impact of the repair, if
necessary, is estimated to be $980 per
glider. The total cost impact of the
replacement, if necessary, is estimated
to be $1,530 per glider.

Compliance Time of This AD

Although damage to the engine
mounting frame occurs during flight,
this unsafe condition is not a result of
the number of times the glider is
operated. The chance of this situation
occurring is the same for a glider with
10 hours time-in-service (TIS) as it will
be for a glider with 500 hours TIS. For
this reason, the FAA has determined
that a compliance based on calendar
time should be utilized in this AD in
order to assure that the unsafe condition
is addressed on all gliders in a
reasonable time period.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the

Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

98-23-10 Burkhart Grob Luft-und
Raumfahrt GmbH: Amendment 39—
10876; Docket No. 98—CE-72-AD.

Applicability: Model G 109B gliders, all
serial numbers, certificated in any category.

Note 1: This AD applies to each glider
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
gliders that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (g) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated in the
body of this AD, unless already
accomplished.

To detect and correct damage to the engine
mounting frame, which could result in
failure of the engine mount structure with
consequent loss of the engine, accomplish
the following:

(a) Within the next 3 calendar months after
the effective date of this AD, inspect the
engine mounting frame for paint scratches
and damage (abrasions, notches, or chafing)
in accordance with the Action section of
Grob Service Bulletin TM 817-45, dated July
27, 1995.

(b) If a paint scratch(es), but no damage, is
found during the inspection required by
paragraph (a) of this AD, prior to further
flight, remove all flakes and dust from the
area, degrease the tube and apply a protective
anti-corrosion coat, and shorten the warm air
duct or replace it if damaged. Accomplish the
warm air duct modification or replacement in
accordance with the maintenance manual.

(c) If a paint scratch(es) and damage are
both found during the inspection required by
paragraph (a) of this AD, accomplish the
following:

(2) Prior to further flight, remove all flakes
and dust from the area; and

(2) Perform the actions specified in
paragraph (d) or (e) of this AD, as applicable.
Accomplish these actions at the compliance
times specified in the applicable paragraphs.

(d) If damage (abrasions, notches, or
chafing) is found during the inspection
required by paragraph (a) of this AD, and the
damage is 0.7 millimeters (mm) or less in
depth as specified in paragraph 3(b) of the
Action section of Grob Service Bulletin TM
817-45, dated July 27, 1995, prior to further
flight, degrease the tube and apply a
protective anti-corrosion coat, and shorten
the warm air duct or replace it if damaged.
Accomplish the warm air duct modification
or replacement in accordance with the
maintenance manual. Within 6 calendar
months after the inspection required by
paragraph (a) of this AD, accomplish one of
the following:

(1) Send the engine mounting frame to the
manufacturer for repair at the address
specified in paragraph (h) of this AD and
accomplish the warm air duct modification
or replacement specified in paragraph (b) of
this AD. Do not operate the glider until the
part is repaired, sent back, and re-installed
on the glider; or

(2) Replace the engine mounting frame
with a new part of the same design, or an
FAA-approved part that has been inspected
in accordance with the requirements of
paragraph (a) of this AD and is found free of
damage.

(e) If damage (abrasions, notches, or
chafing) is found during the inspection
required by paragraph (a) of this AD, and the
damage is more than 0.7 mm in depth as
specified in paragraph 3(c) of the Action
section of Grob Service Bulletin TM 817-45,
dated July 27, 1995, prior to further flight,
accomplish one of the following:

(1) Send the engine mounting frame to the
manufacturer for repair at the address
specified in paragraph (h) of this AD and
accomplish the warm air duct modification
or replacement specified in paragraph (b) of
this AD. Do not operate the glider until the
part is repaired, sent back, and re-installed
on the glider; or

(2) Replace the engine mounting frame
with a new part of the same design, or an
FAA-approved part that has been inspected
in accordance with the requirements of
paragraph (a) of this AD and is found free of
damage. Accomplish the warm air duct
modification or replacement specified in
paragraph (b) of this AD.

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the glider to a
location where the requirements of this AD
can be accomplished.

(9) An alternative method of compliance or
adjustment of the compliance times that
provides an equivalent level of safety may be
approved by the Manager, Small Airplane
Directorate, 1201 Walnut, suite 900, Kansas
City, Missouri 64106. The request shall be



Federal Register/Vol. 63,

No. 218/ Thursday, November 12, 1998/Rules and Regulations

63139

forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Small Airplane Directorate.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Small Airplane
Directorate.

(h) Questions or technical information
related to Grob Service Bulletin TM 817-45,
dated July 27, 1995, should be directed to
Grob-Werke GmbH & Co. KG,
Unternehmensbereich, Burkhart Grob
Flugzeugbau, Flugplatz Mattsies, 86874
Tussenhausen, Germany. This service
information may be examined at the FAA,
Central Region, Office of the Regional
Counsel, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106.

(i) The inspection required by this AD shall
be done in accordance with Grob Service
Bulletin TM 817-45, dated July 27, 1995.
This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Grob-Werke GmbH & Co. KG,
Unternehmensbereich, Burkhart Grob
Flugzeugbau, Flugplatz Mattsies, 86874
Tussenhausen, Germany. Copies may be
inspected at the FAA, Central Region, Office
of the Regional Counsel, Room 1558, 601 E.
12th Street, Kansas City, Missouri, or at the
Office of the Federal Register, 800 North
Capitol Street, NW, suite 700, Washington,
DC.

Note 3: The subject of this AD is addressed
in German AD 95-362 Grob, dated September
27, 1995.

(J) This amendment becomes effective on
December 17, 1998.

Issued in Kansas City, Missouri, on
November 2, 1998.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 98-30048 Filed 11-10-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 98—-ACE-28]

Amendment to Class E Airspace;
Fairbury, NE

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: This document confirms the
effective date of a direct final rule which
revises Class E airspace at Fairbury, NE.
DATES: The direct final rule published at
63 FR 49282 is effective on 0901 UTC,
January 28, 1999.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, Missouri 64106;
telephone: (816) 426-3408.

SUPPLEMENTARY INFORMATION: The FAA
published this direct final rule with a
request for comments in the Federal
Register on September 15, 1998 (63 FR
49282). The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
January 28, 1999. No adverse comments
were received, and thus this notice
confirms that this direct final rule will
become effective on the date.

Issued in Kansas City, MO on October 26,
1998.
Christopher R. Blum,
Acting Manager, Air Traffic Division, Central
Region.
[FR Doc. 98-30244 Filed 11-10-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 98—-ACE-25]

Amendment to Class E Airspace;
Muscatine, IA

AGENCY: Federal Aviation
Administration [FAA], DOT

ACTION: Final rule.

SUMMARY: This amendment revises the
Class E airspace area at Muscatine, IA,
to accommodate the Global Positioning
System (GPS) Runway (RWY) 6 and
VHF Omnidirectional Range (VOR)
RWY 24 Standard Instrument Approach
Procedures (SIAPS) at Muscatine
Municipal Airport. This action will
provide for additional controlled
airspace extending upward from 700
feet Above Ground Level (AGL) for
Instrument Flight Rules (IFR) operations
at Muscatine Municipal Airport,
Muscatine, IA. A minor correction is
also being made in the geographic
position coordinates of Port City VOR/
DME.

EFFECTIVE DATE: 0901 UTC January 28,
1999.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, Federal
Aviation Administration, 601 E. 12th
Street, Kansas City, MO 64106;
telephone: (816) 426-3408.
SUPPLEMENTARY INFORMATION:

History

On September 3, 1998, the FAA
proposed to amend part 71 of the
Federal Regulations (14 CFR part 71) by
revising the Class E airspace area at
Muscatine, IA (63 FR 46936). The
proposed action would provide
additional controlled airspace to
accommodate the GPS RWY 6 and VOR
RWY 24 SIAPs at the Muscatine
Municipal Airport. A minor correction
is also being made in the geographic
position coordinates of the Port City
VOR/DME.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. Class E airspace areas
extending from 700 feet or more above
the surface of the earth are published in
paragraphs 6005 of FAA Order 7400.9F,
Airspace Designations and Reporting
Points, dated September 10, 1998, and
effective September 16, 1998, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The Rule

This amendment to part 71 of the
Federal Regulations (14 CFR part 71)
amends the Class E airspace area at
Muscatine, IA, by providing additional
controlled airspace for aircraft executing
the GPS RWY 6 and VOR RWY 24
SIAPs to the Muscatine Municipal
Airport. This action also corrects the
geographic position coordinates of the
Port City VOR/DME.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation (1) is
not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
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under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Aviation, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATIONS OF CLASS
A, CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9F, Airspace
Designations and Reporting Points,
dated September 10, 1998, and effective
September 16, 1998, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE IAE5 Muscatine, IA [Revised]

Muscatine Municipal Airport, IA

(Lat. 41°21'59" N., long. 91°08'47" W.)
Port City VOR/DME

(Lat. 41°22'10" N., long. 91°08'36" W.)
Muscatine NDB

(Lat. 41°21'44" N., long. 91°08'46" W.)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of the Muscatine Municipal Airport
and within 2.6 miles each side of the 061°
radial of the Port City VOR/DME extending
from the 6.5-mile radius to 7 miles east of the
airport and within 2.6 miles each side of the
248° bearing from the Muscatine NDB
extending from the 6.5-mile radius to 7 miles
southwest of the airport.
* * * * *

Issued in Kansas City, MO, on October 7,
1998.

Christopher R. Blum,

Acting Manager, Air Traffic Division, Central
Region.

[FR Doc. 98-30243 Filed 11-10-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 98—ACE-35]

Amendment to Class E Airspace;
Goodland, KS

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: This document confirms the
effective date of a direct final rule which
revises Class E airspace at Goodland,
KS.
DATES: The direct final rule published at
63 FR 47153 is effective on 0901 UTC,
December 3, 1998.
FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, Missouri 64106;
telephone: (816) 426—3408.
SUPPLEMENTARY INFORMATION: The FAA
published this direct final rule with a
request for comments in the Federal
Register on September 4, 1998 (63 FR
47153). The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
December 3, 1998. No adverse
comments were received, and thus this
notice confirms that this direct final rule
will become effective on that date.
Issued in Kansas City, MO on October 7,
1998.
Christopher R. Blum,
Acting Manager, Air Traffic Division Central
Region.
[FR Doc. 98-30242 Filed 11-10-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 98—ACE-46]

Amendment to Class E Airspace;
Concordia, KS

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action amends the Class
E airspace area at Blosser Municipal
Airport, Concordia, KS. The FAA has
developed Global Positioning System
(GPS) Runway (RWY) 17, GPS RWY 35,
and Nondirectional Radio Beacon (NDB)
NDB-A Standard Instrument Approach
Procedures (SIAPs) to serve Blosser
Municipal Airport, KS. Additional
controlled airspace extending upward
from 700 feet Above Ground Level
(AGL) is needed to accommodate these
SIAPs and for Instrument Flight Rules
(IFR) operations at this airport. The
enlarged area will contain the new GPS
RWY 17, GPS RWY 35, and NDB-A
SIAPs in controlled airspace. The
intended effect of this rule is to provide
controlled Class E airspace for aircraft
executing the GPS RWY 17, GPS RWY
35, NDB—-A SIAPs, and to segregate
aircraft using instrument approach
procedures in instrument conditions
from aircraft operating in visual
conditions.
DATES: This direct final rule is effective
on 0901 UTC, March 25, 1999.
Comments for inclusion in the Rules
Docket must be received on or before
December 23, 1998.

ADDRESSES: Send comments regarding
the rule in triplicate to: Manager,
Airspace Branch, Air Traffic Division,
ACE-520, Federal Aviation
Administration, Docket Number 98—
ACE-46, 601 East 12th Street, Kansas
city, MO 64106.

The official docket may be examined
in the Office of the Regional Counsel for
the Central Region at the same address
between 9:00 a.m. and 3:00 p.m.,
Monday through Friday, except Federal
holidays.

An informal docket may also be
examined during normal business hours
in the Air Traffic Division at the same
address listed above.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, MO 64106;
telephone: (816) 426—3408.
SUPPLEMENTARY INFORMATION: The FAA
has developed GPS RWY 17, GPS RWY
35, and NDB-A SIAPs to serve the
Blosser Municipal Airport, Concordia,
KS. The amendment to Class E airspace
at Concordia, KS, will provide
additional controlled airspace at and
above 700 feet AGL in order to contain
the new SIAPs within controlled
airspace, and thereby facilitate
separation of aircraft operating under
Instrument Flight Rules. The area will
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be depicted on appropriate aeronautical
charts. Class E airspace areas extending
upward from 700 feet or more above the
surface of the earth are published in
paragraph 6005 of FAA Order 7400.9F,
dated September 10, 1998, and effective
September 16, 1998, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. The
amendment will enhance safety for all
flight operations by designating an area
where VFR pilots may anticipate the
presence of IFR aircraft at lower
altitudes, especially during inclement
weather conditions. A greater degree of
safety is achieved by depicting the area
on aeronautical charts. Unless a written
adverse or negative comment, or a
written notice of intent to submit an
adverse or negative comment is received
within the comment period, the
regulation will become effective on the
date specified above. After the close of
the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by a
notice of proposed rulemaking,
comments are invited on this rule.
Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended or withdrawn
in light of the comments received.
Factual information that supports the
commenter’s ideas and suggestions is
extremely helpful in evaluating the

effectiveness of this action and
determining whether additional
rulemaking action would be needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy-related
aspects of the rule that might suggest a
need to modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
action will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket No. 98—ACE-46." The postcard
will be date stamped and returned to the
commenter.

Agency Findings

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, I certify that this
regulation (1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).
Adoption of the Amendment
According, the Federal Aviation

Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9F, Airspace
Designations and Reporting Points,
dated September 10, 1998, and effective
September 16, 1998, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE KS E5 Concordia, KS [Revised]

Concordia, Blosser Municipal Airport, KS
(Lat. 39°32'57" N., long. 97°39'08" W.)
Concordia NDB
(Lat. 39°33'12" N., long. 97°39'04" W.)
That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Blosser Municipal Airport and
within 2.5 miles each side of the 016° bearing
from the Concordia NDB extending from the
6.4-mile radius to 7 miles northeast of the
airport.
* * * * *

Issued in Kansas City, MO, on October 21,
1998.

Christopher R. Blum,

Acting Manager, Air Traffic Division, Central
Region.

[FR Doc. 98-30241 Filed 11-10-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF COMMERCE
Bureau of Export Administration

15 CFR Parts 740 and 742
[Docket No. 980918239-8239-01]
RIN 0694-AB78

Exports of High Performance
Computers; Post-shipment Verification
Reporting Procedures

AGENCY: Bureau of Export
Administration, Commerce.

ACTION: Final rule.

SUMMARY: The Bureau of Export
Administration (BXA) is amending the
Export Administration Regulations
(EAR) (15 CFR parts 730-799) by
revising the requirements for exports of
high performance computers. This rule
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revises post-shipment verification (PSV)
reporting procedures originally
implemented as a result of the National
Defense Authorization Act (NDAA) for
fiscal year 1998 (Pub L. 105-85, 111
Stat. 1629).

DATES: This rule is effective November
12, 1998.

FOR FURTHER INFORMATION CONTACT:
William Arvin, Bureau of Export
Administration, Telephone: (202) 482—
5775.

SUPPLEMENTARY INFORMATION:

Background

The National Defense Authorization
Act (NDAA) for Fiscal Year 1998
contained provisions regarding exports
and reexports of high performance
computers. The NDAA established
requirements for advance notification of
exports and reexports of high
performance computers and post-
shipment verifications of such exports.
On February 3, 1998, BXA published in
the Federal Register a rule amending
the EAR to implement these provisions
(63 FR 5448). This rule revises the post-
shipment verification reporting

procedures.
To address the volume of post-

shipment verifications (PSVs) generated
by the NDAA on high performance
computer exports, BXA’s Export
Enforcement has created the High
Performance Computer (HPC) Team.
This rule directs PSV report submission
to the HPC team. Rather than submit
PSV reports within 30 days of export, as
was previously required, exporters may
now submit the reports no later than the
last day of the month following the
month in which the export took place.
As part of the commodity description,
reports must specify model number,
serial number, and composite
theoretical performance (CTP) in
millions of theoretical operations per
second (MTOPS) for each item.
Exporters may no longer submit reports
by facsimile.

Although the Export Administration
Act (EAA) expired on August 20, 1994,
the President invoked the International
Emergency Economic Powers Act and
continued in effect, to the extent
permitted by law, the provisions of the
EAA and the EAR in Executive Order
12924 of August 19, 1994, as extended
by the President’s notices of August 15,
1995 (60 FR 42767), August 14, 1996 (61
FR 42527), August 15, 1997 (62 FR
43629), and August 13, 1998 (63 FR
44121).

Rulemaking Requirements

1. This final rule has been determined
to be not significant for purposes of E.O.
12866.

2. Notwithstanding any other
provision of law, no person is required
to, nor shall any person be subject to a
penalty for failure to comply with a
collection of information, subject to the
Paperwork Reduction Act (PRA), unless
that collection of information displays a
currently valid OMB Control Number.
This rule involves collections of
information subject to the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). These collections have been
approved by the Office of Management
and Budget under control humber 0694—
0088, Multi-Purpose Application,”
which carries a burden hour estimate of
52.5 minutes per submission and
control number 0694-0107, ‘‘National
Defense Authorization Act,”” Advance
Notifications and Post-Shipment
Verification reports. Reports in support
of Post-Shipment Verifications require
15 minutes per submission, whether the
Post-Shipment Verification is conducted
on an export authorized under a license

or License Exception CTP. o
3. This rule does not contain policies

with Federalism implications sufficient
to warrant preparation of a Federalism
assessment under Executive Order
12612.

4. The provisions of the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, the opportunity for public
participation, and a delay in effective
date, are inapplicable because this
regulation involves a military and
foreign affairs function of the United
States (Sec. 5 U.S.C. 553(a)(1)). Further,
no other law requires that a notice of
proposed rulemaking and an
opportunity for public comment be
given for this final rule. Because a
notice of proposed rulemaking and an
opportunity for public comment are not
required to be given for this rule under
5 U.S.C. 553 or by any other law, the
analytical requirements of the
Regulatory Flexibility Act (5 U.S.C. 601

et seq.) are not applicable.
Therefore, this rule is issued in final

form. Although there is no formal
comment period, public comments on
this regulation are welcome on a
continuing basis. Comments should be
sent to Hillary Hess, Director,
Regulatory Policy Division, Bureau of
Export Administration, Department of
Commerce, P.O. Box 273, Washington,
DC 20044.

List of Subjects

15 CFR Part 740

Administrative practice and
procedure, Exports, Foreign trade,
Reporting and recordkeeping
requirements.

15 CFR Part 742

Exports, Foreign trade.

Accordingly, parts 740 and 742 of the
Export Administration Regulations (15
CFR parts 730-799) are amended to read
as follows:

PART 740—[AMENDED]

1. The authority citation for part 740
is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 12924, 59 FR 43437,
3 CFR, 1994 Comp., p. 917 (1995); E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228 (1997); Notice of August 15, 1995, 3 CFR,
1995 Comp. 501 (1996); Notice of August 14,
1996, 61 FR 42527, 3 CFR, 1996 Comp., p.
298 (1997); Notice of August 13, 1997, 62 FR
43629, 3 CFR, 1997 Comp., p.306 (1998);
Notice of August 13, 1998 (63 FR 44121,
August 17, 1998); and P.L. 105-85, 111 Stat.
1629.

2. Section 740.7 is amended by
revising paragraph (d)(4)(v) to read as
follows:

8740.7 Computers (CTP).

* * * * *

(d) * * *
(4) NDAA notification. * * *
(v) Post-shipment verification. * * *

(A) Information that must be included
in each post-shipment report. No later
than the last day of the month following
the month in which the export takes
place, the exporter must submit the
following information to BXA at the
address listed in paragraph (d)(4)(v)(B)
of this section:

(1) Exporter name, address, and
telephone number;

(2) NDAA notification number;
(3) Date of export;

(4) End-user name, point of contact,
address, telephone number;

(5) Carrier;

(6) Air waybill or bill of lading
number;

(7) Commodity description,
quantities—listed by model numbers,
serial numbers, and CTP level in
MTOPS; and

(8) Certification line for exporters to
sign and date. The exporter must certify
that the information contained in the
report is accurate to the best of his or
her knowledge.

(B) Mailing address. A copy of the
post-shipment report[s] required under
paragraph (d)(4)(v)(A) of this section
shall be delivered to one of the
following addresses. Note that BXA will
not accept reports sent C.O.D.
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(1) For deliveries by U.S. postal
service:

Bureau of Export Administration, U.S.
Department of Commerce, P.O. Box 273,
Washington, D.C. 20044, Attn: HPC Team.

(2) For courier deliveries:

U.S. Department of Commerce, Office of the
Assistant Secretary, For Export
Enforcement, Room H3721, 14th Street and
Constitution Ave. NW, Washington, DC
20230, Attn: HPC Team

* * * * *

PART 742—[AMENDED]

3. The authority citation for part 742
is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 18 U.S.C. 2510 et seq.;
22 U.S.C. 3201 et seq.; 42 U.S.C. 2139a; E.O.
12058, 43 FR 20947, 3 CFR, 1978 Comp., p.
179 (1979); E.O. 12851, 58 FR 33181, 3 CFR
1993 Comp., p. 608 (1994); E.O. 12924, 59 FR
43437, 3 CFR, 1994 Comp., p. 917 (1995);
E.O. 12938, 59 FR 59099, 3 CFR, 1994 Comp.,
p. 950 (1995); E.O. 13026, 61 FR 58767, 3
CFR, 1996 Comp., p. 228 (1997); Notice of
August 15, 1995, 3 CFR, 1995 Comp. 501
(1996); Notice of August 14, 1996, 61 FR
42527, 3 CFR 1996 Comp., p. 298 (1997);
Notice of August 13, 1997 62 FR 43629, 3
CFR, 1997 Comp., p. 306 (1998); Notice of
August 13, 1998 (63 FR 44121, August 17,
1998); and P.L. 105-85, 111 Stat. 1629.

4. Section 742.12 is amended by
revising paragraph (b)(3)(iv) to read as
follows:

§742.12 High performance computers.
* * * * *

(b) * ok ok

(3) * * *

(iv) Post-shipment verification. * * *

(A) Information that must be included
in each post-shipment report. No later
than the last day of the month following
the month in which the export takes
place, the exporter must submit the
following information to BXA at the
address listed in paragraph (b)(3)(iv)(B)
of this section:

(1) Exporter name, address, and
telephone number;

(2) License number;

(3) Date of export;

(4) End-user name, point of contact,
address, telephone number;

(5) Carrier;

(6) Air wayhill or bill of lading
number;

(7) Commodity description,
quantities—Ilisted by model numbers,
serial numbers, and CTP level in
MTOPS; and

(8) Certification line for exporters to
sign and date. The exporter must certify
that the information contained in the
report is accurate to the best of his or
her knowledge.

(B) Mailing address. A copy of the
post-shipment report[s] required under
paragraph (b)(3)(vi)(A) of this section
shall be delivered to one of the
following addresses. Note that BXA will
not accept reports sent C.O.D.

(1) For deliveries by U.S. postal
service:

Bureau of Export Administration, U.S.
Department of Commerce, P.O. Box 273,
Washington, D.C. 20044, Attn: HPC Team.

(2) For courier deliveries:

U.S. Department of Commerce, Office of the
Assistant Secretary For Export
Enforcement, Room H3721, 14th Street and
Constitution Ave. NW, Washington, DC
20230, Attn: HPC Team.

* * * * *
Dated: November 4, 1998.
R. Roger Majak,
Assistant Secretary for Export
Administration.
[FR Doc. 98-30250 Filed 11-10-98; 8:45 am]

BILLING CODE 3510-33-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 200, 240, 249

[Release No. 34-40594A; File No. S7-30—
97]

RIN 3235-AH16
OTC Derivatives Dealers; Correction

AGENCY: Securities and Exchange
Commission.

ACTION: Correction to final regulation.

SUMMARY: This document contains a
correction to final regulations (34—
40594), which were published Tuesday,

November 3, 1998, (63 FR 59362). The
regulations establish a new regulatory
framework under the Securities
Exchange Act of 1934 that tailor capital,
margin, and other broker-dealer
regulatory requirements to a class of
registered dealers, called OTC
derivatives dealers, that are active in
over-the-counter derivatives markets.

EFFECTIVE DATE: January 4, 1999.

FOR FURTHER INFORMATION CONTACT:
Michael Macchiaroli, Associate
Director, at (202) 942-0132, Thomas K.
McGowan, Assistant Director, at (202)
942-0177, or Christopher M. Salter,
Attorney, at (202) 942-0148, Division of
Market Regulation, Securities and
Exchange Commission, 450 Fifth Street,
N.W., Mail Stop 10-1, Washington, DC
20549.

SUPPLEMENTARY INFORMATION:
l. Background

The final regulations that are the
subject of these corrections supersede
Part 11B of Form X-17A-5 on the
effective date and effect OTC derivatives
dealers required to file Part 11B of Form
X-17A-5 pursuant to Securities
Exchange Act Rule 17a-12 (17 CFR
240.17a-12).

I1. Need for Correction

As published the final regulations
contain errors which may prove to be
misleading and are in need of
clarification.

I11. Correction of Publication

Accordingly, the publication on
November 3, 1998 of final regulations
(34-40594), which were the subject of
FR Doc. 98-29007, is corrected as
follows:

Part 1B of Form X-17A-5 (referenced
in §249.617) which was published
beginning on page 59407 and ending on
page 59434 is corrected to read as
follows:

* * * * *
Dated: November 5, 1998.
By the Commission.

Jonathan G. Katz,

Secretary.
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UNITED STATES OMB APPROVAL
SECURITIES AND EXCHANGE COMMISSION S N
Washington, D.C. 20549 umber: 3235-0496

Expires: March 31, 2001

FORM X-17A-6 reurs ot response: 30
FOCUS REPORT

(Financial and Operational Combined Uniform Single Report)

PART IIB [
OTC DERIVATIVES DEALER

(PLEASE READ INSTRUCTIONS BEFORE PREPARING FORM.)

THIS REPORT IS BEING FILED PURSUANT TO (Check Applicable Block(s)):

1) Rule 17a-12 2) Rule 17a-11 3) Other

[ D

(Name of Dealer) (SEC File No.)

{Address of Principal Place of Business (DO NOT USE P. O. Box No.)) (Firm L.D. No.)
ﬁrl {E‘ m For Period Beginning (MM/DD/YYYY =
City) (State) (Zip Code) (For Period Beginning ( " =

{For Period Ending (MM/DD/YYYY))
NAME AND TELEPHONE NO. OF PERSON TO CONTACT IN REGARD TO THIS REPORT:

[ [31

{Name) ((Area Code) - Telephone No.)

NAME(s) OF SUBSIDIARIES OR AFFILIATES CONSOLIDATED IN THIS REPORT:

Bl

[3_4]

]

)
r— _I [ Does respondent carry its own customer accounts? ] Yes No
Check here if respondent is filing an audited report: -

EXECUTION:

The registrant/dealer submitting this Form and its attachments and the person(s) by whom it is executed
represent hereby that all information contained therein is true, correct and complete. It is understood that all
required items, statements, and schedules are considered integral parts of this Form and that the submission
of any amendment represents that all unamended items, statements and schedules remain true, correct and
complete as previously submitted.

Dated the day of 19

MANUAL SIGNATURES OF:

1)

(Principal Executive Officer or Managing Partner)

2)

(Principal Financial Officer or Partner)

3)

{Principal Operations Officer or Partner)

ATTENTION -- intentional misstatements or omissions of facts constitute Federal Criminal Violations.
I_ __.J (See 18 U.S.C. 1001 and 15 U.S.C. 78:f(a))

SEC 2430 (12/1997) Page 1 of 28
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| TO BE COMPLETED WITH THE ANNUAL AUDIT REPORT ONLY: |

CERTIFIED PUBLIC ACCOUNTANT whose opinion is contained in this report:

[7]
((Name) If Individual, give last, first, middle name)

A

((Address) DO NOT USE P. O. Box No.)

[ ] [

(City) (State) (Zip Code)
DO NOT WRITE UNDER THIS LINE
WORK LOCATION 50 REPORT DATE (MM/DD/YYYY) SIJ DOC. SEQ. NO. 52 CARD 53

SEC 2430 (12/1997) Page 2 of 28
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FINANCIAL AND OPERATIONAL COMBINED UNIFORM SINGLE REPORT
PART lIB

N2l [[[[]TTTHs

(Name of Dealer)

STATEMENT OF FINANCIAL CONDITION FOR OTC DERIVATIVES DEALERS

(o2 lidated .
Unconsolidated 199 As of (MM/DD/YYYY) (SEC File No.)
ASSETS
Assets Allowable Non - Allowable Total
1. Cash [200] $ [750]

2. Cash segregated in compliance with
federal and other regulations

3. Receivable from brokers/dealers and
clearing organizations:

A. Failed to deliver

m O O W
(o]
3
3,
-3
&
@
w
[+
[2]
o
€
2
“n

. Contracts:
1. Interest Rate

4. Receivable from customers:
A. Securities accounts:
1. Cash and fully secured accounts

2. Partly secured accounts

3. Unsecured accounts

B. Commodity accounts

i

i:
o
B
3

~
v
o
~
~
o

~
w
=]
P

8

HIEE)

H

801

802

803

g

B

AEEEEE BEEE

s 550 810
[310]
320 [‘535]
570
330 580
)] ( ) [ 0

OMIT PENNIES

SEC 2430 (12/1997) Page 3 of 28
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FINANCIAL AND OPERATIONAL COMBINED UNIFORM SINGLE REPORT
PART liIB

(Name of Dealer) As of (MM/DD/YYYY)

STATEMENT OF FINANCIAL CONDITION FOR OTC DERIVATIVES DEALERS

ASSETS (continued)

Assets Allowable Non - Aliowable Total

5. Receivables from non-customers:
A. Cash and fully secured accounts N 3

B

B. Partly secured and unsecured accounts 350{ S 600} $ 830

6. Securities purchased under agreements
to resale 360 605 40

H
3]

7. Securities and spot commodities owned
at market value:

A. Bankers acceptances, certificates

of deposit and commercial paper 7

w
=]

B. U.S. and Canadian government
obligations

w
%0
o

C. State and municipal government
obligations

E. Stocks and warrants

(=]

0

o

=

o

[<]

=

&

o

g

&

5

3

3

n
& w
BIEIEIE

B OptONS 20
G. Arbitrage .............................................. 4
H. Other securites 424
I Spotcommodites [430] 850

610 [W]

A. At cost H 130

&]

B. At estimated fair value 450 620 870

10. Securities borrowed under subordination
agreements and partners’ individual and
capital securities accounts at market
value:

A. Exempted
securities s 150

160 630 880

OMIT PENNIES
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63148  Federal Register/Vol. 63, No. 218/ Thursday, November 12, 1998/Rules and Regulations

FINANCIAL AND OPERATIONAL COMBINED UNIFORM SINGLE REPORT
PART IIB

(Name of Dealer) As of (MM/DD/YYYY)

STATEMENT OF FINANCIAL CONDITION FOR OTC DERIVATIVES DEALERS

ASSETS (continued)

Assets Allowable Non - Allowable Total

11. Secured demand notes - market value of
collateraf:

A. Exempted
securities s l 170 |
B. Other s 180 470 640 [80]

12. Investment in and receivables from
affiliates, subsidiaries and associated
partnerships 430 670 910

13. Property, furniture, equipment, lease-
hoid improvements and rights under
lease agreements:

At cost (net of accumulated depreciation

and amortizationp s PE] s IGTOI s 920
14. Other Assets:

A. Dividends and interest receivable [500] [6%0]

B. Free shipments [519] [700]

C. Loansandadvances [50] {710]

D. Miscellaneous 530 [720] 930
15. TOTAL ASSETS  § [s] s [120] s [s40]

OMIT PENNIES
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Federal Register/Vol. 63, No. 218/ Thursday, November 12, 1998/Rules and Regulations 63149

FINANCIAL AND OPERATIONAL COMBINED UNIFORM SINGLE REPORT

PART IIB

(Name of Dealer) As of (MM/DD/YYYY)

STATEMENT OF FINANCIAL CONDITION FOR OTC DERIVATIVES DEALERS

16.

17.

18.

19.

20.

21.

-

22,

Liabilities

Bank loans payable:

Securities sold under repurchase
agreement

Payable to brokers/dealers and clearing
organizations:

A. Failed to receive:

Payabile to customers:
A. Securities accounts-including
excess collateral of 3

LIABILITIES AND OWNERSHIP EQUITY

1470

1480

EQE

1500

1520

B

1540

1560

1570

E

950 1580

B. Commaodities accounts

Payable to non - customers:
A. Securities accounts

Securities sold not yet
purchased at market value-

including arbitrage of S

8

EIEMEIE

1610

B

Accounts payable and accured liabilities
and expenses:

A. Drafts payable

BlElCIElEE

OMIT PENNIES
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Federal Register/Vol. 63, No. 218/ Thursday, November 12, 1998/Rules and Regulations

FINANCIAL AND OPERATIONAL COMBINED UNIFORM SINGLE REPORT
PART IIB

{Name of Dealer) As of (MM/DD/YYYY)

STATEMENT OF FINANCIAL CONDITION FOR OTC DERIVATIVES DEALERS

23.

24,

25.

LIABILITIES AND OWNERSHIP EQUITY (continued)

Liabilities Total

Notes and mortgages payable:
A. Unsecured 1690
B. Secured 1700
Liabilities subordinated to claims of general
creditors:
A. Cash borrowings: 710

1. from outsiders b 970

2. Includes equity subordination

(15¢3-1d) of s 980
B. Securities borrowings, at market valuee 1720 ]
1. from outsiders  $ 990
C. Pursuant to secured demand note collateral
agreements: 1730
1. from outsiders s 1000
2. Includes equity subordination
(15¢3-1d) of H 1010
D. Accounts and other borrowings not qualified
for net capital purposes W
TOTAL LIABILITIES s 1760

OMIT PENNIES
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Federal Register/Vol. 63, No. 218/ Thursday, November 12, 1998/Rules and Regulations 63151

FINANCIAL AND OPERATIONAL COMBINED UNIFORM SINGLE REPORT
PART IIB

(Name of Dealer) As of (MM/DD/YYYY)

STATEMENT OF FINANCIAL CONDITION FOR OTC DERIVATIVES DEALERS

LIABILITIES AND OWNERSHIP EQUITY (continued)

Ownership Equity Total
2B, SOl PO Or S RID s 1770
27. Partnershipdimited partners -
28. Corporation:
A Prelerred StOCK
B. Common Stock . -
B TOl e e
F. Lesscapital stockintreasygry ( )| 1796
29. TOTAL OWNERSHIP EQUITY s 1800

30. TOTAL LIABILITIES AND OWNERSHIPEQUITY s

OMIT PENNIES
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63152  Federal Register/Vol. 63, No. 218/ Thursday, November 12, 1998/Rules and Regulations
FINANCIAL AND OPERATIONAL COMBINED UNIFORM SINGLE REPORT
PART IIB
(Name of Dealer) As of (MM/DD/YYYY)
COMPUTATION OF NET CAPITAL AND NET CAPITAL REQUIRED
(Electing 15¢3-1 Appendix F)
CAPITAL
Capital
s 3480

1. Total Ownership Equity
2. Deduct: Ownership Equity not Allowable for Net Capital

3. Total Ownership Equity Qualified for Net Capital

9. Other Deductions and Charges

10. Total Non-Allowable Assets, Other Deductions, and Charges (add lines 7 - 9)

11. Tentative Net Capital (Must equal or exceed $100,000,000)

Computation of Net Capital Requirements and Excess Net Capital

12. Market Risk Exposure:
A. Total Value At Risk
Value At Risk Components:

B. Muitiplication Factor XS

1. FixedIncome(VaR) s [3636]
2. Currency(vaR) [3637]
3. Commodities(VaR) [3638]
4. Equities (VaR) [3639]

NOTE: The sum of the value at risk components may not equal total value at risk.

D. Alternative Method for Equities under Appendix A of Rule 15¢3-1
{if applicable)

E. Non - Marketable Securities

F. Residual Positions

$ N

OMIT PENNIES
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Federal Register/Vol. 63, No. 218/ Thursday, November 12, 1998/Rules and Regulations 63153

FINANCIAL AND OPERATIONAL COMBINED UNIFORM SINGLE REPORT
PART IIB

(Name of Dealer) As of (MM/DD/YYYY)

COMPUTATION OF NET CAPITAL AND NET CAPITAL REQUIRED
(Electing 15¢3-1 Appendix F)

CAPITAL (continued)

Capital
14. Credit Risk Exposure:

A. Credit Risk Charge (Counterparty) 3678

B. ConcentrationCharge 3650
15. Subtotal Credit Risk Exposure (add Lines 14A and 14B) L s 3679
16. Net Capital (Line 11 less Lines13andts) 3750
17. Minimum Capital Requirement 20,000,000 378
18. Excess Net Capital (Line 16 less Line 17) $ 3770

OMIT PENNIES
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FINANCIAL AND OPERATIONAL COMBINED UNIFORM SINGLE REPORT
PART IIB

(Name of Dealer) As of (MM/DD/YYYY)

COMPUTATION OF NET CAPITAL AND NET CAPITAL REQUIRED
(Under (c)(3)(vi) of Rule 15¢3-1)

Capital
1. Total Ownership Equity (from Statement of Financial Condition - ltem1800) M 3480
2. Deduct: Ownership Equity not allowable for Net Capital ( )JW‘
3. Total Ownership Equity Qualified for NetCapital . 3500
4. Add: Subordinated Liabilities Approved for Net Capital (32—07
5. Other Allowable Credits or Deductions IW‘
6. Total Capital and Approved Subordinations . $ 3530 !
7. Non-Allowable Assets e ( y[35%]
8. Other Deductions and/or Charges: ( )W
8. Secured demand notedeficiency ( y[3590]
10. Commodity futures contracts and spot commodities proprietrary capitat charges ( ) [TGOT]
11. Other additions and/or allowable credits
A. Credit add backs under 15c3-1{c)(15) e, [Wl
B OMMT oo [ses2 |
12. Tentative Net Capital (must equal or exceed $100,000000) s W‘w—]
13. Haircuts On Securities (computed pursuant to 15¢3-1(c)(2)(vi)):
A Fixedincome s [3636]
B CUMNCY e £
C. Commodities [—363—8]
DEHES e [5e]
14. Total deductions andlorcharges ( ) W
15. Undue Concentration ( ) rﬁ]
O OMST L e ( ) [7%]
OGRS e ( ) [#1]
18. NetCapital $ 4750
15. Minimum NetCapital $20,000,000[3]
20. Excess Net Capital $ 3770

OMIT PENNIES
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63155

FINANCIAL AND OPERATIONAL COMBINED UNIFORM SINGLE REPORT

PART IIB

For the Period (MM/DD/YYYY)  from 3932

to ‘W

Number of months included

(Name of Dealer)

in this statement -

STATEMENT OF INCOME (LOSS)

REVENUE

1. Contracts:

A. Interest Rate/Fixed Income Prodycts H 3921
B. Over-thecounter currency and foreign exchange products for Net Capital 3922
C. EqQUItY ProdUCts 3923 |
D. Commodity Products 3924 l
E. All other securities commissions 3925 ]
F. Total securities commissions H 3940 l
. Gains or Losses on Firm Securities Trading Accounts:
A. From market making in over-the-counter equity securites $ 3941
1. Includes gains or (losses) OTC market making in exchange
listed equity securties

H

3945

3949

3950

E

3. Gains or Losses on Firm Securities investment Accounts:

A. Includes realized gains (losses)

5. Fees for account supervision, Investment advisory and administrative services

6. Revenue from research services

7. Commodities revenue

8. Other revenue

9. Total Revenue

OMIT PENNIES
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63156  Federal Register/Vol. 63, No. 218/ Thursday, November 12, 1998/Rules and Regulations

FINANCIAL AND OPERATIONAL COMBINED UNIFORM
'PART IiB

For the Period (MM/DD/YYYY)  from 3932 to

SINGLE REPORT

Number of months included

(Name of Dealer)

in this statement

STATEMENT OF INCOME (LOSS)

EXPENSES (continued)

92. Salaries and other employment costs for general partners, and voting stockholder officers

A. Includes interest credited to General and Limited Partners capital
accounts $

“
=
]
<3

13. Floor brokerage paid to certain brokers (see definition)

14. Commissions and clearance paid to all other brokers (see definition)

15. Clearance paid to non-brokers (see definition)

16. Communications

17. Occupancy and equipment costs

18. Promotional costs

19. Interest expense

4145

4135

BIEIEIE

4080

4150

EIE

20. Losses in error account and bad debts

21. Data processing costs (including service bureau service charges)

22. Non-recurring charges

23. Regulatory fees and expenses

24. Other expenses

25. Total expenses

NET INCOME

26. Income (loss) before Federal income taxes and items below (Iitem 10 less Item 26)

27. Provision for Federal income taxes (for parent only)

28. Equity in earnings (losses) of unconsolidated subsidiaries not included above

A. After Federal income taxes of

4170

EIE

4186

4190

4195

4100

EIE

S 4200

s 4210

4220 !

4222

29. Extraordinary gains (losses)

4224

MONTHLY INCOME

32. Income (current month only) before provision for Federal income taxes and extraordinary items

4225

4230

s 4211

OMIT PENNIES
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Federal Register/Vol. 63, No. 218/ Thursday, November 12, 1998/Rules and Regulations 63157

FINANCIAL AND OPERATIONAL COMBINED UNIFORM SINGLE REPORT
PART lIB

(Name of Dealer) As of (MM/DD/YYYY)

Ownership Equity and Subordinated Liabilitites maturing or proposed fo be withdrawn within the next six months and accruals, (as defined
below), which have not been deducted in the computation of Net Capital.

Type of Proposed Insider Amount to be Withdrawal Expect
Withdrawal . or Withdrawn or to
or Accrual Name of Lender or Contributor Outsider?  (cashamountandiorNet ~ Maturity Date  Renew

(see below for code to enter) (In or Out) Capital Value of Securities)

(MWDD/YYYY) (Yes or No)

18

&
»

g
D
oln

2

&

4624

&

3

Y
Y

GIE|BIEIE
1[4

&

50

&

54

=

pElElciie
pElEicinle

2
&

BIEIEIEIEIE
BIEIEIEIEIBIEIEIEIE

&
R
S
§

HiEIRIC
EIEBIE

§

Total $ 4699+

* To agree with the total on Recap (item No. 4880)
| oMmiT PENNIES |

WITHDRAWAL CODE: DESCRIPTIONS

1 Equity Capital

2 Subordinated Liabilities
3 Accruais

4 15¢3-1(c)(2)(iv) Liabilities

INSTRUCTIONS: Detail Listing must include the total of items maturing during the six month period foliowing the report date, regardless of whether or
not the capital contribution is expected to be renewed. The schedule must also include proposed capital withdrawals scheduled within
the six month period following the report date including the proposed redemption of stock and payments of liabilities secured by fixed
assets (which are considered allowable assets in the capital computation pursuant to Rule 15¢-3-1(c)(2)(iv)), which could be required
by the lender on demand or in less than six months.

SEC 2430 (12/1997) Page 14 of 28



63158  Federal Register/Vol. 63, No. 218/ Thursday, November 12, 1998/Rules and Regulations

FINANCIAL AND OPERATIONAL COMBINED UNIFORM SINGLE REPORT
CAPITAL WITHDRAWALS
PART lIB

{Name of Dealer) As of (MM/DD/YYYY)

Ownership Equity and Subordinated Liabllities maturing or proposed to be withdrawn within the next six months and accruals, which have
not been deducted in the computation of net capital.

RECAP
1. Equity Capital
A. Partnership Capital:
1. GeneralPartners s [W]
2LmIted e [a70]
3. Undistributed Profits 4720
4. Other (describebelow) [4m0]
5. Sole Proprietorship fml
B. Corporation Capital:
1. Common Stock s 4740
2. Preferred Stock ITSO]
3. Retained Earings (Dividends and Other) 4760
4. Other (describebefow) [m0]
2. Subordinated Liabilities
A SecuredDemandNotes s [4m0]
B. Cash Subordinates Pﬁl
C. Debentures 4800
D. Other (describebelow) [as10]
3. Other Anticipated Withdrawals
ABonuses s [4820]
B. Voluntary Contributions to Pension or Profit Sharing Plans 4860
D. Other (describe below) [4s70]

4. Description of Other

5. TOTAL 4880
OMIT PENNIES
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Federal Register/Vol. 63, No. 218/ Thursday, November 12, 1998/Rules and Regulations 63159

FINANCIAL AND OPERATIONAL COMBINED UNIFORM SINGLE REPORT
CAPITAL WITHDRAWALS
PART IIB

(Name of Dealer) As of (MM/DD/YYYY)

STATEMENT OF CHANGES IN OWNERSHIP EQUITY
(SOLE PROPRIETORSHIP, PARTNERSHIP OR CORPORATION)

1. Balance, beginning of period s 4240
A Netincome (I0SS) e [«250]
B. Additions (includes non-conforming capitalof s W’ 4260
C. Deductions an r:ﬁo_l

2. Balance, end of period (From item 1800) s 4290

STATEMENT OF CHANGES IN LIABILITIES SUBORDINATED
TO CLAIMS OF GENERAL CREDITORS

3. Balance, beginningof period S { 4300
BT OaseS e [410]
B.Decreases ( ) [m

4. Balance, end of period (Fromitem3s20) s [_issﬂ

| OMIT PENNIES |
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63160  Federal Register/Vol. 63, No. 218/ Thursday, November 12, 1998/Rules and Regulations

FINANCIAL AND OPERATIONAL COMBINED UNIFORM SINGLE REPORT
PART IIB

(Name of Dealer) As of (MM/DD/YYYY)

FINANCIAL AND OPERATIONAL DATA

VALUATION NUMBER

1. Month end total number of stock record breaks unresolved over
three business days

A Breaks long s 4890 4900 |
[sn]

B. Breaks short s ! 4910 4920

2. Is the firm in compliance with Rule 17a-13 regarding periodic count and verification of securities positions and locations at
least once in each calendar quarter? ( Check one) Yes [ [4930] No

3. Personnel employed at end of reporting period:
A. Income producing personnel

4. Actual number of tickets executed during current month of reporting period

o
:
HlElElcle

5. Number of corrected customer confirmations mailed after settlement date

DEBIT Credit
NO. OF ITEMS (Short Value) NO. OF ITEMS (Long Value)

............................. [so0] [5om]s 5
7. Security suspense accounts I—SM—OIS [—355] l—m $ 5070
[55%0)
[5%]

6. Money differences [ 5000 ]s

8. Security difference accounts 5080 |$ ‘ 5100 ls 5110
{ 5140 ls 5150

EIEIEIE

9. Commodity suspense accounts 5120 Is

10. Open transactions with correspondents,
other brokers, clearing organizations,
depositories and interoffice and inter-
company accounts which could result in
a charge — unresolved amounts over 30

calendar days
4 5160 Is 5170 | 5180 !s 5190

11. Bank account reconciliations -- un-
resolved amounts over 30 calendar days 5200 ] s 5210 l‘ 5‘22'0"15 3230

12. Open transfers over 40 calendar days,

notconfirmed 5240 S l 5250 5260 ]s 5270

13. Transactions in reorganization accounts
- over 60 calendar days 5280 1S 5200 ‘ 5300 |S 5310

EIERERERE

14. Total 5320 |8 5330 5340 ls 5350

OMIT PENNIES
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FINANCIAL AND OPERATIONAL COMBINED UNIFORM SINGLE REPORT

PART IIB

{Name of Dealer) As of (MM/DD/YYYY)

FINANCIAL AND OPERATIONAL DATA (continued)

5388

NO. OF ITEMS Leger Amount Market Value
15. Failed to deliver 11 business days or ionger (21 business

days or longer in the case of Municipal Securities) 5360 ls ,”T\ s Wl
16. Failed to receive 11 business days or longer (21 business

days or longer in the case of Municipal Securities) 5363 l s 5364 Is [m]
17. Security concentrations {See instructions in Part I):

A. Proprietary positions $ 5370
18. Total of personal capital borrowings due within six months L H 5378 I
18. Maximum haircuts on underwriting commitments during the period ) $ 5380 |
20. Planned capital expenditures for business expansion during next six months $ 5382
21. Liabilities of other individuals or organizations guaranteed by respondent s 5334 ]
22. Lease and rentals payable within one year ) $ 5386 |

5390

OMIT PENNIES
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63165

FINANCIAL AND OPERATIONAL COMBINED UNIFORM SINGLE REPORT
PART IIB

OTC Derivatives Dealer: as of

Page 22 of 28

SCHEDULE IV
INTERNAL CREDIT RATING CONVERSION

Equivalent Ratings

Internal Credit Rating NRSRO 1 NRSRO 2
Aaa AAA
Aa1 AA+
Aa2 AA
Aal AA-
A1l A+
A2 A
A3 A-
Baa1 BBB+
Baa2 BBB
Baa3 BBB-
Ba1 BB+
Ba2 BB
Ba3 BB-
B3 B+
B2 B
B1 B-
ccce cce

SEC Form 2430 (12/1997)
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FINANCIAL AND OPERATIONAL COMBINED UNIFORM SINGLE REPORT
PART IIB

(Name of Dealer) As of (MM/DD/YYYY)

SCHEDULE VI
AGGREGATE SECURITIES AND OTC DERIVATIVE POSITIONS

. AGGREGATE SECURITIES AND COMMODITIES POSITIONS

A. Index arbitrage and program trading $ 6290 $ 6291

Aggregate Securities and Commodities Positions LONG SHORT
1. U.S. Treasury securities . s |6_20ﬂ $ 6201
2. U.S.Governmentagency $ ]W] s 6211
3. Securities issued by states and political subdivisionsintheU.s. H rsim $
4. Foreign securities:

A.Debt securities s I—W] $ 6231

B.Equity securities s [35] s 6236
5. Banker'sacceptances s [ew] s 6241
6. Certificatesof deposit s [e250] $ 6251
7. Commercialpaper s 6260 s 6261
8. Corporate obligations s [s_nﬂ s 6271
9. Stocks and warrants (other than arbitrage positions) H raﬁ] $ 6281
10. Arbitrage: [_]

[es]

B. Risk arbitrage $ 6295 s 6296
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11. Options:
A. Market value of put options:
1. Listed s 6310 s 6311

2. Unlisted $ 6315 s 6316

1. Listed H 6320 $ 6321

2. Unlisted s 6325 $ 6326

6331

$ 6341
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$ 6351

s 6361

990 Bl B

15. Summary of delta or similar analysis (if available) (attach analysis)

000's OMITTED
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FINANCIAL AND OPERATIONAL COMBINED UNIFORM SINGLE REPORT
PART IIB

(Name of Dealer) As of (MM/DD/YYYY)

fl. FINANCIAL INSTRUMENTS WITH OFF-BALANCE SHEET RISK AND WITH CONCENTRATION OF CREDIT RISK
(Provide notional or confractual amounts where appropriate, or in the case of oplions, the values of the underlying instrument.)

A. Securities LONG SHORTY

1. When-issued securities:

A. Gross commitments to purchase S 6400 ] S 6401 ]
B. Gross commitments to sell H 6405 ] H 6402

2. Written stock option contracts:
A. Market value, and the value of the underlying securities, of call contracts:

1. Listed
a. Marketvalve s 6410 s 6411
b. Value of underlying securities s 6415 s 6416
2. Unlisted
a. Marketvalye s 6420 s | 6421
b. Value of underlying securities s 6425 s 6426

B. Market value, and the value of the underlying securities, of put contracts:

1. Listed

a. Marketvalye S 6430 s

b. Value of underlying securities _ S 6435 ] H 6
2. Unlisted

a. Market value s 6440 s

b. Value of underlying securities s 6445 s

C. Market value, and the value of the underlying securities, of naked call contracts:

1. Listed
a. Marketvalye H 6450 s
b. Vaiue of underlying securites H 6455 s
2. Unlisted
a. Marketvalgee H [ 6460 l 3
b. Value of underlying securities H [ 6465 l

D. Market value, and the value of the underlying securities, of naked put contracts:

1. Listed
a. Marketvalue S 6470 [ H
b. Value of underlying securities s 6475 s
2. Unlisted
a. Market value H 6480 | s 3
b. Value of underlying securities s 6485 I s

IEJEJ SIERCIENEIERarIEREIE

000's OMITTED

SEC 2430 (12/1997) Page 25 of 28



Federal Register/Vol. 63, No. 218/ Thursday, November 12, 1998/Rules and Regulations 63169

FINANCIAL AND OPERATIONAL COMBINED UNIFORM SINGLE REPORT
PART IIB

{Name of Dealer) As of (MM/DD/YYYY)

1l. FINANCIAL INSTRUMENTS WITH OFF-BALANCE SHEET RISK AND WITH CONCENTRATION OF CREDIT RISK
{Provide notional or confractual amounts where appropriate, or in the case of options, the values of the underlying instrument.)

LONG SHORT

3. Futures:
A. U.S. Treasury and mortgage-backed securities futures s 6500 s 6501

B. Other futures (specify) s 6505 s 6506

4. Forwards:
A. U.S. Treasury and mortgage-backed securities s 6510 s 6511

1. Aggregate current cost of replacing contracts by counter-
party. s 6512 s 6513

ENERE
ENEREIE

2. Per counterparty breakdown where credit risk exceeds the
(attach schedule)

B. Other forwards (specify) N 6515 s 6516

i

£

1. Aggregate current cost of replacing contracts by counter-
party. s 6517 H 6518

ERE
E

2. Per counterparty breakdown where credit risk exceeds the
(attach schedule)

B. Interest Rate Swaps
. U.S. dollar denominated swaps:
A. Total notional or contractual amount $ 6520 $ 6521

-

B. Aggregate current cost of replacing contracts by counter-party. $ 6525 H 6525

tiE
E|E

C. Per counterparty breakdown. (attach schedule)

2. Cross currency swaps:

A. Total notional or contractual amount $ I 6530 l $ 6531 ]
B. Aggregate current cost of replacing contracts. H ‘ 6535 ! $ 6336 l

C. Per counterparty breakdown. (attach schedule)

C. Foreign exchange

1. Swaps:
A. Total notional or contractual amount $ 6540 | s 6541
B. Aggregate cost of replacing contracts by counterparty. $ 6545 3 | 6546 ]

C. Per counterparty breakdown. (attach schedule)

2. Notional or contractual amounts of commitments to purchase
foreign currencies and U.S. dollar exchange:

A. Futures s | 6550 | s | 6551 ]
000's OMITTED
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FINANCIAL AND OPERATIONAL COMBINED UNIFORM SINGLE REPORT
PART IIB

(Name of Dealer) As of (MM/DD/YYYY)

1. FINANCIAL INSTRUMENTS WITH OFF-BALANCE SHEET RISK AND WITH CONCENTRATION OF CREDIT RISK
(Provide notiona! or contractual amounts where appropriate, or in the case of options, the values of the underlying instrument.)

LONG SHORT
B. Foowads 1 6560 H 6561
1. Aggregate current cost of replacing contracts by counter-
party. s [es62] s 6563

2. Per counterparty breakdown. (attach schedule).

3. Naked written option contracts:
A. Contractual value H 6570 s 6571

6575 6576
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D. All other swap agreements (specify type) (attach schedule if necessary)

1. Total notional or contractual amount s 6580 s 6581

ElE
ElE

2. Aggregate current cost of replacing contracts by counterparty. $ 6585 s 6586

3. Per counterparty breakdown. (attach schedule)

E. Commodities

E

1. Futures s 6590 s 6591

2. Forwards $ 6595 $ 6596

1. Aggregate current cost of replacing contracts by counter-
party. H 6600 s

g [
B

2. Per counterparty breakdown. (attach schedule).

3. Sold option contracts (e.g., options on individual commodities and
commodities indexes)
A. Market value, and the value of the underlying instruments, of call contracts:

1. Listed
a. Market value $ | 6610 s 6611 I
b. Value of underlying instruments ) H ] 6612 3 ‘ 6613 |

2, Unlisted
a. Market value S I 6615 $ | 6616
b. Value of underlying instruments s 6617 s 6618

B. Market value, and the value of the underlying instruments, of put contracts:

1. Listed
a. Marketvalue s I 6620 s 6621
b. Value of underlying instruments $ 6622 S { 6623

000's OMITTED

SEC 2430 (12/1997) Page 27 of 28



Federal Register/Vol. 63, No. 218/ Thursday, November 12, 1998/Rules and Regulations 63171

FINANCIAL AND OPERATIONAL COMBINED UNIFORM SINGLE REPORT
PART IIB

{Name of Dealer) As of (MM/DD/YYYY)

il. FINANCIAL INSTRUMENTS WITH OFF-BALANCE SHEET RISK AND WITH CONCENTRATION OF CREDIT RISK
(Provide notional or confractual amounts where appropriate, or in the case of oplions, the values of the underlying instrument.)

LONG SHORT

2. Unlisted
a. Market value s 6625 H 6626
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6627 6628

C. Market value, and the value of the underlying instruments, of naked call contracts:

1. Listed
a. Market value ) ] s 6630 [ H 6631 ]
b. Value of underlying instruments N 6632 s 6633
2. Unlisted
a. Market value N ‘ 6635 s | 6636
b. Value of underlying instruments s [ 6637 ] $ ; 6638 |

D. Market value, and the value of the underlying instruments, of naked put contracts:

1. Listed
a. Market value s s
b. Value of underlying instruments S

2. Unlisted
a. Market vaiue s

b. Value of underlying instruments s

f

000's OMITTED
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FEDERAL MINE SAFETY AND HEALTH
REVIEW COMMISSION

29 CFR Part 2704

Implementation of Amendments to the
Equal Access to Justice Act in
Commission Proceedings

AGENCY: Federal Mine Safety and Health
Review Commission.

ACTION: Final rule.

SUMMARY: The Federal Mine Safety and
Health Review Commission is
publishing final revisions to its rules
providing for the award of attorney’s
fees and other expenses under the Equal
Access to Justice Act (EAJA), 5 U.S.C.
504, applicable to eligible individuals
and entities who are parties to
administrative proceedings before the
Commission. The revisions to the rules
are in response to amendments to the
EAJA, enacted pursuant to Pub. L. 104—
121, 110 Stat. 862 (1996), and effective
on March 29, 1996. The rules authorize
fee awards under a newly-defined
standard—when the Secretary of Labor’s
demand is substantially in excess of the
decision of the Commission and is
unreasonable when compared to that
decision. The rules also expand the
definition of a “‘party”’ eligible for an
award under this new standard to
include “‘a small entity”” as defined by
5 U.S.C. 601. The maximum hourly rate
for attorney’s fees in all EAJA cases
before the Commission is increased to
$125.

In addition to the changes in the rules
mandated by the EAJA amendments, the
Commission is revising other EAJA
rules in light of its experience under the
present rules and in light of comments
submitted during the comment period
for the proposed rules. The procedure
under the rules for increasing the
maximum hourly rate for fees is
modified to allow an applicant to

Division B-Mining:
Major Group 10-Metal Mining
Major Group 12-Coal Mining

Major Group 14-Mining and Quarrying of Non-Metallic Minerals, Except Fuels

Except:
1081 Metal Mining Services
1241 Coal Mining Services

1481 Nonmetallic Minerals Services, Except Fuels

13 CFR 121.201.

Pub. L. 104-121 also increases the
maximum fee award of an attorney or
agent from $75 to $125 per hour. Id. at
231(b)(2).

In addition to the changes mandated
by the EAJA amendments, the
Commission has the benefit of
experience under its current rules and

request such an increase from an
administrative law judge, subject to
Commission review. The Commission is
revising its rules to provide that parties
submit EAJA applications directly to the
Chief Administrative Law Judge instead
of to the Chairman. Finally, the
requirement in the present rules
requiring Commission approval of the
settlement of an EAJA claim that is
resolved prior to the filing of an
application is deleted, and the rule is
modified to provide for notification of
the Commission in the event that an
EAJA claim is settled after an
application is filed with the
Commission.

DATES: Effective December 14, 1998.
FOR FURTHER INFORMATION CONTACT:
Norman M. Gleichman, General
Counsel, Office of the General Counsel,
1730 K Street, NW, 6th Floor,
Washington, DC 20006, telephone: 202—
653-5610 (202-566-2673 for TDD
Relay). These are not toll-free numbers.
SUPPLEMENTARY INFORMATION:

l. Background

Under the Commission’s present
rules, the EAJA applies to
administrative adjudications, brought
pursuant to the Federal Mine Safety and
Health Act of 1977, 30 U.S.C. 801 et
seq., in which an eligible party prevails
over the Department of Labor’s Mine
Safety and Health Administration. 29
CFR 2704.100 and 2704.103. Prior to the
enactment of Pub. L. 104-121,
prevailing parties could receive awards
if they met the EAJA’s eligibility
standards (which set ceilings on the net
worth and number of employees) and if
the government’s position was not
“substantially justified.”

Pub. L. 104-121 creates an additional
standard under which eligible parties
can obtain fees in administrative
adjudications. The EAJA amendments
authorize an award when a government

the comments of the Secretary and other
parties who have practiced before it and
has determined to revise its rules to
handle EAJA applications in a more
efficient manner. Accordingly, the
Commission is modifying its rules to
provide that applicants can file EAJA
applications directly with the Chief
Administrative Law Judge, that parties

“*demand” is both “substantially in
excess of the decision of the
adjudicative officer” and
“unreasonable.” Id. at 231(a). Under this
standard, if the demand by the Secretary
of Labor is substantially in excess of the
amount finally obtained by the
Secretary and is unreasonable when
compared with that amount under the
facts and circumstances of the case, the
Commission shall award to the
opposing party the fees and other
expenses related to defending against
the demand, unless the party has
committed a willful violation of law or
otherwise acted in bad faith, or special
circumstances make an award unjust.

Id.

Pub. L. 104-121 also establishes a
separate definition of a “‘party’’ for fee
awards under the new standard. Parties
that are eligible to apply for awards
include “small entit[ies] as defined in
section 601 [of title 5].” Id. at 231(b)(2).
Title 5 U.S.C. 601(6) provides that
“*small entity’’ has “‘the same meaning
as the term[] ‘small business’. .. .” In
turn, a “small business” is defined at 5
U.S.C. 601(3) as a “‘small business
concern’ under section 3 of the Small
Business Act (15 U.S.C. 632). Section
632(a) authorizes the Small Business
Administration (SBA) to establish
standards to specify when a business
concern is ““‘small.” The SBA has
recently issued updated size standards
for various types of economic activity,
categorized by the Standard Industrial
Classification System. 13 CFR 121.105.
In defining the standards for small
businesses engaged in mining, the SBA
regulations count either annual receipts
or numbers of employees. The number
of employees or annual receipts
specified is the maximum allowed for a
concern and its affiliates to be
considered small. 13 CFR 121.201. The
standards for the mining industry are as
follows:

500 employees.
500 employees.
500 employees.

$5 million.
$5 million.
$5 million.

are not required to seek Commission
approval for settlement of EAJA claims,
and that applicants may seek an
increase in the maximum rate for
attorney’s fees by filing a petition with
the administrative law judge who is
assigned to the EAJA application.
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I1. Analysis of the Regulations

The Commission published a
proposed rule on December 19, 1996 (61
FR 66961). The Commission proposed
to add language to the present language
of §2704.100 to provide that an eligible
party may receive an award if a demand
is made by the Secretary that is
substantially in excess of the decision of
the Commission and is unreasonable
when compared with that decision,
unless the applicant party has
committed a willful violation of law or
otherwise acted in bad faith or special
circumstances make an award unjust, as
required by the EAJA amendments. For
purposes of this part, a decision of the
Commission includes not only a
decision by the Commission but also a
decision by an administrative law judge
that becomes final by operation of law.
The Commission did not receive any
comments to its proposed rule.
Accordingly, the Commission is
publishing the rule, as proposed, with
the exception of an editorial change in
the language specifying the new
grounds for recovery of fees and
expenses in order to fully conform to
the language of the statute.

The Commission proposed to change
the present language of § 2704.102 to
provide for a new subpart to specify
that, where an applicant seeks an award
based on the new standard for recovery
in the EAJA amendments—substantially
excessive and unreasonable demand of
the Secretary—the adversary
adjudication before the Commission
must have commenced on or after
March 29, 1996, the effective date of the
amendments. There were no comments
to the proposed rule, and the final rule
is published as proposed.

In §2704.104, as proposed, the
Commission has added language to its
present rule at paragraph (c) to refer to
the new eligibility requirements in the
EAJA amendments for the new standard
of recovery. Paragraphs (c) through (g)
in the present rule are redesignated in
light of additions to the section.

The bulk of the comments submitted
in reference to proposed § 2704.104
concerned the aggregation of net worth
and number of employees of affiliated
organizations, subjects currently
addressed in the present paragraph
(f),which will be redesignated as
§2704.104(b)(2). Several of the
comments suggested that the
Commission modify its present rule
regarding the aggregation of affiliated
companies. Another commenter asserts
that majority ownership is not always
the correct standard for determining
control. However, the Commission’s
present approach to affiliated

companies in its rules was based on the
Model Rules, promulgated by the
Administrative Conference of the
United States (““ACUS”). Under the
1996 EAJA amendments, Congress
adopted the definition of a “‘small
business concern’ of the SBA in the
new class of claims eligible for relief,
which is similar to the present approach
in the Commission’s rules in addressing
affiliated companies. Accordingly, the
Commission is not persuaded that its
approach to aggregated companies that
are prevailing parties should be
changed. Further, the Commission
believes that it has the flexibility to look
at considerations other than majority
ownership under its present rules.

The Commission proposed to delete
any reference to a “‘unit of local
government” in § 2704.104, which
specifies those prevailing parties that
are eligible for EAJA awards, because of
the unlikelihood that they would be
involved in Commission proceedings.
However, one commenter pointed out a
prior Commission proceeding involving
such an entity. Accordingly, the
reference to units of local government
has been retained in
§2704.104(b)(4)(iii). Under the new
EAJA grounds for recovery—an
excessive and unreasonable demand by
the Secretary—an applicant must be a
small entity as defined in 5 U.S.C. 601.
To qualify as a small business under 5
U.S.C. 601(3), the applicant must meet
the requirements for a small mining
business concern as set forth by the SBA
at 13 CFR 121.104, 121.106 and 121.201.
No commenter objected to the
Commission’s incorporation by
reference, at § 2704.104(c), of the SBA’s
specification of annual receipts or
number of employees that are specified
at 13 CFR part 121.

As set forth in the proposed rules,
§2704.105(a) specifies the standard for
an award based on prevailing party
status and is unchanged except that it is
revised to include the sentence
regarding denial or reduction of an
award because of unreasonable
protraction in the proceedings or special
circumstances that is presently in
paragraph (b).

Section 2704.105(b) tracks the
language of Pub. L. 104-121 at section
231(a) and provides that, if the demand
of the Secretary is substantially in
excess of the decision of the
Commission and is unreasonable when
compared with such decision, under the
facts and circumstances of the case, the
Commission shall award to an eligible
applicant fees and expenses related to
defending against the excessive
demand. Nevertheless, an award may
not be made if the applicant has

committed a willful violation of law or
otherwise acted in bad faith or special
circumstances make an award unjust.
Whether the applicant has unduly or
unreasonably protracted the underlying
proceeding may also be considered.

In the proposed §2704.105(b), it was
specified that the burden of proof is on
the applicant to show that the demand
of the Secretary is substantially
excessive and unreasonable. In response
to the proposed rule, two commenters
argued that it was at odds with EAJA to
place on the applicant the burden of
showing that a demand of the Secretary
was excessive and unreasonable. Upon
further consideration, the Commission
has concluded that the burden of proof
of showing the reasonableness of
Secretary’s demand is best borne by the
Secretary, because she is in the best
position to plead and prove the facts
and circumstances leading to the
formulation of her demand. As one of
the commenters suggested, the showing
of reasonableness of the Secretary’s
demand is analogous to the Secretary’s
burden of proving substantial
justification. However, as stated in the
proposed rules, the burden is on the
applicant to establish that the
Secretary’s demand was excessive.
Unlike reasonableness of the Secretary’s
demand, this threshold determination is
based on objective facts ascertainable to
the applicant.

Section 2704.105(b) defines
“demand” by tracking language in the
EAJA amendments, Pub. L. 104-121 at
§231(b)(5)(F).

In conformity with the EAJA
amendments, the Commission proposed
to amend §2704.106(b) to provide that
the maximum award for fees of an
attorney or agent is $125 per hour. No
comments were received in response to
the proposed rule. An additional
reference has been included in the final
§2704.106(b) to the revised procedure
in §2704.107(a), governing increases to
the maximum rate.

As proposed, §2704.107(a) is
amended to reflect that the highest
award for attorney’s fees is $125 per
hour. A number of commenters
suggested that the Commission further
amend its present procedure to
authorize the administrative law judge
assigned to an EAJA application to grant
increases in the $125 per hour rate for
fees in light of increases in the cost of
living or other “‘special factors.” The
Commission has concluded that
delegating to its judges the authority to
authorize increases in the level of fees
is a more efficient and expeditious way
of implementing such increases.
Further, authorization of higher fees
because of ‘‘special circumstances” is,
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by necessity, a matter determined by the
unique facts and circumstances in an
individual case. Therefore, the
Commission has revised §2704.107(a) to
provide that requests for increases in
fees are submitted to the administrative
law judge assigned to the matter, subject
to Commission review as specified in
§2704.308.

Section 2704.108 presently provides
for awards to prevailing parties in cases
where the Secretary’s position is not
substantially justified, the basis for
recovery specified in §2705.105(a). As
proposed, the rule is amended to refer
to the new basis for recovery in
§2704.105(b), which specifies that
recovery under EAJA also includes an
excessive and unreasonable demand by
the Secretary. The rule provides that, if
an applicant is entitled to an award
under either standard in § 2704.105, the
award shall be made by the Commission
against the Department of Labor. At the
suggestion of one commenter, a
reference in the rule that the applicant
must meet its burden of proof under
§2704.105 was deleted as unnecessary.

As proposed, §22704.201 designates
the Chief Administrative Law Judge as
the Commission official to whom EAJA
applications are submitted, revising the
present procedure that requires
submission of applications to the
Chairman. The rule has been revised
substantially to limit specification of the
contents of an EAJA application to those
matters common to all applications,
whether based on prevailing party status
or a substantially excessive and
unreasonable demand by the Secretary.
In addition to the revisions in the
proposed rule, the final rule contains a
new reference to the filing of a request
for an increase in fees with the
application, as provided for in
§2704.107.

Section 2704.202 specifies the
contents of an EAJA application by a
prevailing party, formerly covered in
§2704.201(a) and (b). Language from
present § 2704.201(b) permitting a tax-
exempt organization to omit a net-worth
statement has not been retained because
of the low likelihood that such an
organization would ever be a party to a
Commission EAJA proceeding.

Present §2704.203 is redesignated as
§2704.205. Revised §2704.203(a)
specifies the new standard for
recovery—whether the Secretary’s
demand was substantially in excess of
the decision of the Commission and
unreasonable. The subsection has also
been revised, consistent with the
changes to § 2704.105(b), to specify that
application shall show that the
Secretary’s demand is excessive; further,
the application shall allege the

Secretary’s demand that is deemed to be
unreasonable. Revised § 2704.203(b)
provides that the application must show
that the applicant is a small entity as
defined in 5 U.S.C. 601(6) and provides
that the application shall include a
statement of the applicant’s annual
receipts or number of employees, as
appropriate, where the applicant seeks
eligibility based on being a small
business. Section 2704.203(b) also
requires a brief description of the type
and purpose of the applicant’s
organization or business. Because the
EAJA amendments rely on the SBA’s
definition of ‘‘small business concern,”
and because the SBA has defined small
business concerns engaged in mining in
terms of annual receipts or number of
employees and has set forth its
methodology for calculating the annual
receipts or number of employees (13
CFR 121.104 and 121.106), the
Commission intends that parties be
guided by those regulations in meeting
the SBA’s standards of annual receipts
or number of employees to qualify as a
“small business.”

Present § 2704.204 is redesignated as
§2704.206. The new §2704.204 is a
redesignation of § 2704.202(b). The
Commission has revised the language of
the rule to regulate the public disclosure
of financial information in the annual
receipts exhibits under the new EAJA
standard for recovery, in addition to the
present coverage of net worth exhibits.

Section 2704.205 is a redesignation of
present §2704.203. The Commission
did not propose to revise the content of
the rule. However, one commenter
suggested several modifications to the
rule. It was recommended that the rule
specify that the applicant file with its
application a statement that it actually
paid the fees to preclude an application
when a mine operator or other ineligible
party has paid the fees. The commenter
further requested that an applicant be
required to segregate out fees and
expenses related to that application
when there are multiple positions and
parties. We agree with the commenter’s
concern that there must be an adequate
segregation of claims and fees when
there are multiple claims and issues
present. However, we believe that the
rules adequately address the problem.
See §§2704.105(a), (b), 2704.202(a), and
2704.203(a). We also conclude that
§2704.205, as presently drafted, is
adequate to ensure that the applicant
has actually paid the expenses and fees
claimed. (“The administrative law judge
may require the applicant to provide
vouchers, receipts, or other
substantiation for any expenses
claimed.”). See also § 2704.104(e)
(barring recovery of fees and expenses

by an applicant who appears in a
Commission EAJA proceeding on behalf
of an entity that is ineligible).
Accordingly, we have not adopted the
suggested revisions.

Section 2704.206 is a redesignation of
present § 2704.204. As proposed,
paragraph (a) adds new language to
provide for an application, as required
by the EAJA amendments, when a
demand by the Secretary is substantially
in excess of the decision in the case and
unreasonable. In addition, language has
been added to provide for the filing of
EAJA applications with the Commission
30 days after final disposition by a court
in the event that an applicant wishes to
file in light of the court’s disposition.
See Dole v. Phoenix Roofing, Inc., 922
F.2d 1202,1206-07 (5th Cir. 1991).
Cases that are remanded back to the
Commission by the court of appeals, in
which an applicant then becomes a
prevailing party, are governed by the
rule that an application must be filed no
later than 30 days after the
Commission’s final disposition of the
underlying proceeding.

Section 2704.206(b), which specifies
that an application for fees is stayed in
the event that review or reconsideration
of the merits decision is sought, adds
language to include the new standard
for recovery. Section 2704.206(c) is
revised to delete an inadvertent
reference to section 105(a) of the Mine
Act, 30 U.S.C. 815(a), in the definition
of final Commission dispositions in the
present rule; in addition, references to
Commission decisions in §§ 2704.307
and 2704.308 are deleted because those
provisions pertain to decisions on EAJA
applications, rather than decisions on
the merits.

The Commission is revising
§2704.305 to eliminate the reference to
“prevailing” party status because an
EAJA award is no longer limited to
proceedings involving a prevailing party
but includes those proceedings in which
the Secretary has made a substantially
excessive and unreasonable demand. In
addition, the Commission proposed to
eliminate a portion of the present rule
requiring Commission approval of some,
but not all, settlement agreements that
resolve EAJA claims. In response to the
proposed rule, one commenter noted
that no provision in the Mine Act or
EAJA requires Commission approval of
such settlements. We agree.
Accordingly, the Commission is revising
the present rule to require only that
parties notify the Commission if a case
settles, after an EAJA application is
filed, in order that the Commission can
properly maintain its docket.

Because under the EAJA amendments,
an EAJA award is no longer limited to
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a prevailing party, the Commission
proposed adding language to § 2704.307
to provide for the issuance of written
findings and conclusions addressing
whether the applicant has been
subjected to a substantially excessive
and unreasonable demand. The
proposed rule further delineated
between the specific findings depending
on whether the application was filed
pursuant to § 2704.105(a) (prevailing
party) or (b) (excessive and
unreasonable demand). The
Commission received numerous
comments to this rule and § 2704.308,
which governs Commission review of
EAJA decisions issued by its judges. The
comments addressed none of the
proposed changes but rather addressed
the provisions in §§2704.307 and
2704.308, which reference Commission
review of administrative law judge
EAJA decisions. The commenters
asserted that there is no provision for
administrative review of decisions
adverse to the government in EAJA or
its amendments, nor was there mention
of such review in its legislative history.
Further, in the view of one commenter,
such administrative review would have
a ““chilling effect’”” on the willingness of
small businesses to challenge
unreasonable actions of MSHA.

The Commission has fully addressed
this issue in Contractors Sand and
Gravel, Inc., 20 FMSHRC 960, (Sept.
1998). As noted in that decision,
provisions in EAJA and its legislative
history support such administrative
appellate review. Further, as we noted,
such administrative review ensures a
uniform body of caselaw in this area.
None of the comments persuade us to
change our view that the Commission
should have the same ability to review
judges’ decisions on EAJA applications
that it has with regard to judges’
decisions under the Mine Act.

Finally, the Commission is revising
§2704.308(c) by eliminating the last two
sentences of the present rule. The matter
of when a Commission order can be
appealed is beyond the scope of the
Commission’s rules and addressed by
EAJA, 5 U.S.C. 504(c)(2), and federal
rules of procedure. The finality of an
unreviewed decision of an
administrative law judge is addressed in
§2704.307.

I11. Matters of Regulatory Procedure

The Commission has determined that
these rules are not subject to Office of
Management and Budget review under
Executive Order 12866.

The Commission has determined
under the Regulatory Flexibility Act (5
U.S.C. 601-612) that these rules, if
adopted, would not have a significant

economic impact on a substantial
number of small entities. Therefore, a
Regulatory Flexibility Statement and
Analysis has not been prepared.

The Commission has determined that
the Paperwork Reduction Act (44 U.S.C.
3501 et seq.) does not apply because
these rules do not contain any
information collection requirements that
require the approval of the Office of
Management and Budget.

List of Subjects in 29 CFR Part 2704

Administrative practice and
procedure, Equal access to justice.

For the reasons set out in the
preamble, 29 CFR part 2704 is amended
as follows:

PART 2704—IMPLEMENTATION OF
THE EQUAL ACCESS TO JUSTICE
ACT IN COMMISSION PROCEEDINGS

1. The authority citation for part 2704
is revised to read as follows:

Authority: (5 U.S.C. 504(c)(1); Pub. L. 99—
80, 99 Stat. 183; Pub. L. 104-121, 110 Stat.
862.

Subpart A—General Provisions

2. Section 2704.100 is revised to read
as follows:

§2704.100 Purpose of these rules.

The Equal Access to Justice Act, 5
U.S.C. 504, provides for the award of
attorney fees and other expenses to
eligible individuals and entities who are
parties to certain administrative
proceedings (called ‘“‘adversary
adjudications’) before this Commission.
An eligible party may receive an award
when it prevails over the Department of
Labor, Mine Safety and Health
Administration (MSHA), unless the
Secretary of Labor’s position in the
proceeding was substantially justified or
special circumstances make an award
unjust. In addition to the foregoing
ground of recovery, an eligible party
may receive an award if the demand of
the Secretary is substantially in excess
of the decision of the Commission and
unreasonable, unless the applicant party
has committed a willful violation of law
or otherwise acted in bad faith, or
special circumstances make an award
unjust. The rules in this part describe
the parties eligible for each type of
award. They also explain how to apply
for awards, and the procedures and
standards that this Commission will use
to make the awards.

3. Section 2704.102 is revised to read
as follows:

§2704.102 Applicability.

Section 2704.105(a) applies to
adversary adjudications before the

Commission pending or commenced on
or after August 5, 1984. Section
2704.105(b) applies to adversary
adjudications commenced on or after
March 29, 1996.

4. Section 2704.104 is amended by
revising paragraphs (b) through (e) and
removing paragraphs (f) and (g) to read
as follows:

§2704.104 Eligibility of applicants.
* * * * *

(b) For purposes of awards under
§2704.105(a) for prevailing parties:

(1) The employees of an applicant
include all persons who regularly
perform services for remuneration for
the applicant, under the applicant’s
direction and control. Part-time
employees shall be included on a
proportional basis;

(2) The net worth and number of
employees of the applicant and all of its
affiliates shall be aggregated to
determine eligibility. Any individual,
corporation or other entity that directly
or indirectly controls or owns a majority
of the voting shares or other interest of
the applicant, or any corporation or
other entity of which the applicant
directly or indirectly owns or controls a
majority of the voting shares or other
interest, will be considered an affiliate
for purposes of this part unless the
administrative law judge determines
that such treatment would be unjust and
contrary to the purposes of the Act in
light of the actual relationship between
the affiliated entities. In addition, the
administrative law judge may determine
that financial relationships of the
applicant other than those described in
this paragraph constitute special
circumstances that would make an
award unjust.

(3) An applicant who owns an
unincorporated business will be
considered as an “individual” rather
than a “‘sole owner of an unincorporated
business” if the issues on which the
applicant prevails are related primarily
to personal interests rather than to
business interests.

(4) The types of eligible applicants are
as follows:

(i) An individual with a net worth of
not more than $2 million;

(ii) The sole owner of an
unincorporated business who has a net
worth of not more than $7 million,
including both personal and business
interests, and employs not more than
500 employees;

(iii) Any other partnership,
corporation, association, unit of local
government, or public or private
organization with a net worth of not
more than $7 million and not more than
500 employees.
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(c) For the purposes of awards under
§2704.105(b), eligible applicants are
small entities as defined in 5 U.S.C. 601,
subject to the annual-receipts and
number-of-employees standards as set
forth by the Small Business
Administration at 13 CFR Part 121.

(d) For the purpose of eligibility, the
net worth, number of employees, or
annual receipts of an applicant, as
applicable, shall be determined as of the
date the underlying proceeding was
initiated under the Mine Act.

(e) An applicant that participates in a
proceeding primarily on behalf of one or
more other persons or entities that
would be ineligible is not itself eligible
for an award.

5. Section 2704.105 is revised as
follows:

§2704.105 Standards for awards.

(a) A prevailing applicant may receive
an award of fees and expenses incurred
in connection with a proceeding, or in
a significant and discrete substantive
portion of the proceeding, unless the
position of the Secretary was
substantially justified. The position of
the Secretary includes, in addition to
the position taken by the Secretary in
the adversary adjudication, the action or
failure to act by the Secretary upon
which the adversary adjudication is
based. The burden of proof that an
award should not be made to a
prevailing applicant because the
Secretary’s position was substantially
justified is on the Secretary, who may
avoid an award by showing that his
position was reasonable in law and fact.
An award will be reduced or denied if
the applicant has unduly or
unreasonably protracted the underlying
proceeding or if special circumstances
make the award unjust.

(b) If the demand of the Secretary is
substantially in excess of the decision of
the Commission and is unreasonable
when compared with such decision,
under the facts and circumstances of the
case, the Commission shall award to an
eligible applicant the fees and expenses
related to defending against the
excessive demand, unless the applicant
has committed a willful violation of law
or otherwise acted in bad faith or
special circumstances make an award
unjust. The burden of proof is on the
applicant to establish that the
Secretary’s demand was substantially in
excess of the Commission’s decision;
the Secretary may avoid an award by
establishing that the demand was not
unreasonable when compared to that
decision. As used in this section,
“*demand’ means the express demand of
the Secretary which led to the adversary
adjudication, but does not include a

recitation by the Secretary of the
maximum statutory penalty—
(2) In the administrative complaint, or
(2) Elsewhere when accompanied by
an express demand for a lesser amount.
6. Section 2704.106 is revised to read
as follows:

§2704.106 Allowable fees and expenses.

* * * * *

(b) No award for the fee of an attorney
or agent under this part may exceed
$125 per hour, except as provided in
§2704.107. No award to compensate an
expert witness may exceed the highest
rate at which the Secretary of Labor
pays expert witnesses. However, an
award may also include the reasonable
expenses of the attorney, agent, or
witness as a separate item if the
attorney, agent or witness ordinarily
charges clients separately for such
expenses.

* * * * *

7. Section 2704.107(a) is revised to
read as follows:

§2704.107 Rulemaking on maximum rates
for attorney’s fees.

(a) If warranted by an increase in the
cost of living or by special
circumstances (such as limited
availability of attorneys qualified to
handle certain types of proceedings),
attorney’s fees may be awarded at a rate
higher than $125 per hour. Any such
increase in the rate for attorney’s fees
will be made only upon a petition
submitted by the applicant, pursuant to
§2704.201, and only if the
administrative law judge determines, in
his or her discretion, that it is justified.
Any such adjustment in fees is subject
to Commission review as specified in
§2704.308.

* * * * *

8. Section 2704.108 is revised to read
as follows:

§2704.108 Awards.

If an applicant is entitled to an award
under §2704.105(a) or (b), the award
shall be made by the Commission
against the Department of Labor.

9. Subpart B is revised to read as
follows:

Subpart B—Information Required From
Applicants

Sec.

2704.201 Contents of application—in
general.

2704.202 Contents of application—where
the applicant has prevailed.

2704.203 Contents of application—where
the Secretary’s demand is substantially
in excess of the judgment finally
obtained and unreasonable.

2704.204 Confidential financial
information.

2704.205 Documentation of fees and
expenses.
2704.206 When an application may be filed.

Subpart B—Information Required From
Applicants

§2704.201 Contents of application—in
general.

(a) An application for an award of fees
and expenses under the Act shall be
made to the Chief Administrative Law
Judge of the Commission at 1730 K
Street NW, 6th Floor, Washington, DC
20006. The application shall identify
the applicant and the underlying
proceeding for which an award is
sought.

(b) The application shall state the
amount of fees and expenses for which
an award is sought. The application may
also include a request that attorney’s
fees be awarded at a rate higher than
$125 per hour because of an increase in
the cost of living or other special factors.

(c) The application may also include
any other matters that the applicant
wishes the Commission to consider in
determining whether and in what
amount an award should be made.

(d) The application should be signed
by the applicant or an authorized officer
or attorney of the applicant. It shall also
contain or be accompanied by a written
verification under oath or under penalty
of perjury that the information provided
in the application is true and correct.

(e) Upon receipt of an application, the
Chief Administrative Law Judge shall
immediately assign it for disposition to
the administrative law judge who
presided over the underlying Mine Act
proceeding.

§2704.202 Contents of application—where
the applicant has prevailed.

(a) An application for an award under
§2704.105(a) shall show that the
applicant has prevailed in a significant
and discrete substantive portion of the
underlying proceeding and identify the
position of the Department of Labor in
the proceeding that the applicant alleges
was not substantially justified. Unless
the applicant is an individual, the
application shall also state the number
of employees of the applicant and
describe briefly the type and purpose of
its organization or business.

(b) The application also shall include
a statement that the applicant’s net
worth does not exceed $2 million (if an
individual) or $7 million (for all other
applicants including their affiliates, as
described in § 2704.104(b)(2) of this
part).

(c) Each applicant must provide with
its application a detailed exhibit
showing the net worth of the applicant
and any affiliates (as described in
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§2704.104(b)(2) of this part) when the
underlying proceeding was initiated.
The exhibit may be in any form
convenient to the applicant that
provides full disclosure of the
applicant’s and its affiliates’ assets and
liabilities and is sufficient to determine
whether the applicant qualifies under
the standards in this part. The
administrative law judge may require an
applicant to file additional information
to determine its eligibility for an award.

§2704.203 Contents of application—where
the Secretary’s demand is substantially in
excess of the judgment finally obtained and
unreasonable.

(a) An application for an award under
§2704.105(b) shall show that the
Secretary’s demand is substantially in
excess of the decision of the
Commission; the application shall
further allege that the Secretary’s
demand is unreasonable when
compared with the Commission’s
decision.

(b) The application shall show that
the applicant is a small entity as defined
in 5 U.S.C. 601(6), and the application
must conform to the standards of the
Small Business Administration at 13
CFR 121.201 for mining entities. The
application shall include a statement of
the applicant’s annual receipts or
number of employees, as applicable, in
conformance with the requirements of
13 CFR 121.104 and 121.106. The
application shall describe briefly the
type and purpose of its organization or
business.

§2704.204 Confidential financial
information.

Ordinarily, the net-worth and annual-
receipts exhibits will be included in the
public record of the proceeding.
However, an applicant that objects to
public disclosure of information in any
portion of such exhibits and believes
there are legal grounds for withholding
the information from disclosure may
submit that portion of the exhibit
directly to the administrative law judge
in a sealed envelope labeled
“Confidential Financial Information,”
accompanied by a motion to withhold
the information from public disclosure.
The motion shall describe the
information sought to be withheld and
explain, in detail, why it falls within
one or more of the specific exemptions
from mandatory disclosure under the
Freedom of Information Act, 5 U.S.C.
552(b)(1)—(9), why public disclosure of
the information would adversely affect
the applicant, and why disclosure is not
required in the public interest. The
material in question shall be served on
counsel representing the Secretary of

Labor against whom the applicant seeks
an award, but need not be served on any
other party to the proceeding. If the
administrative law judge finds that the
information should not be withheld
from disclosure, it shall be placed in the
public record of the proceeding.
Otherwise, any request to inspect or
copy the exhibit shall be disposed of in
accordance with the established
procedures under the Freedom of
Information Act (29 CFR part 2702).

§2704.205 Documentation of fees and
expenses.

The application shall be accompanied
by full documentation of the fees and
expenses, including the cost of any
study, analysis, engineering report, test,
project or similar matter, for which an
award is sought. A separate itemized
statement shall be submitted for each
professional firm or individual whose
services are covered by the application,
showing the hours spent in connection
with the underlying proceeding by each
individual, a description of the specific
services performed, the rate at which
each fee has been computed, any
expenses for which reimbursement is
sought, the total amount claimed, and
the total amount paid or payable by the
applicant or by any other person or
entity for the services provided. The
administrative law judge may require
the applicant to provide vouchers,
receipts, or other substantiation for any
expenses claimed.

§2704.206 When an application may be
filed.

(a) An application may be filed
whenever the applicant has prevailed in
the underlying proceeding or in a
significant and discrete substantive
portion of that proceeding. An
application may also be filed when a
demand by the Secretary is substantially
in excess of the decision of the
Commission and is unreasonable when
compared with such decision. In no
case may an application be filed later
than 30 days after the Commission’s
final disposition of the underlying
proceeding, or 30 days after issuance of
a court judgment that is final and
nonappealable in any Commission
adjudication that has been appealed
pursuant to section 106 of the Mine Act,
30 U.S.C. 816.

(b) If review or reconsideration is
sought or taken of a decision on the
merits as to which an applicant has
prevailed or has been subjected to a
demand from the Secretary substantially
in excess of the decision of the
Commission and unreasonable when
compared to that decision, proceedings
for the award of fees shall be stayed

pending final disposition of the
underlying controversy.

(c) For purposes of this part, final
disposition before the Commission
means the date on which a decision in
the underlying proceeding on the merits
becomes final under sections 105(d) and
113(d) of the Mine Act (30 U.S.C.
815(d), 823(d)).

Subpart C—Procedures for
Considering Applications

10. Section 2704.305 is revised to read
as follows:

§2704.305 Settlement.

In the event that counsel for the
Secretary and an applicant agree to
settle an EAJA claim after an application
has been filed with the Commission, the
applicant shall timely notify the
Commission of the settlement and
request dismissal of the application.

11. Section 2704.307 is revised to read
as follows:

§2704.307 Decision of administrative law
judge.

The administrative law judge shall
issue an initial decision on the
application within 75 days after
completion of proceedings on the
application. In all decisions on
applications, the administrative law
judge shall include written findings and
conclusions on the applicant’s
eligibility, and an explanation of the
reasons for any difference between the
amount requested and the amount
awarded. As to applications filed
pursuant to § 2704.105(a), the
administrative law judge shall also
include findings on the applicant’s
status as a prevailing party and whether
the position of the Secretary was
substantially justified; if at issue, the
judge shall also make findings on
whether the applicant unduly
protracted or delayed the underlying
proceeding or whether special
circumstances make the award unjust.
As to applications filed pursuant to
§2704.105(b), the administrative law
judge shall include findings on whether
the Secretary made a demand that is
substantially in excess of the decision of
the Commission and unreasonable when
compared with that decision; if at issue,
the judge shall also make findings on
whether the applicant has committed a
willful violation of the law or otherwise
acted in bad faith or whether special
circumstances make the award unjust.
Under either paragraph, the decision
shall include, if at issue, detailed
findings and conclusions on whether an
increase in the cost of living or any
other special factor justifies a higher fee
than the $125 per hour fee set forth in
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the statute. The initial decision by the
administrative law judge shall become
final 40 days after its issuance unless
review by the Commission is ordered
under §2704.308 of this part.

12. Section 2704.308(c) is revised to
read as follows:

§2704.308 Commission review.
* * * * *

(c) If review of the initial decision of
the administrative law judge is granted
by the Commission, the Commission
shall, after allowing opportunity for
presentation of views by opposing
parties, review the case and issue its
own order affirming, modifying or
vacating in whole or in part the initial
decision or directing other appropriate
relief.

Issued this 30th day of October, 1998 at
Washington, D.C.

Mary Lu Jordan,

Chairman, Federal Mine Safety and Health
Review Commission.

[FR Doc. 98-29680 Filed 11-10-98; 8:45 am)]
BILLING CODE 6735-01-P

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Parts 4011 and 4022

Disclosure to Participants; Benefits
Payable in Terminated Single-
Employer Plans

AGENCY: Pension Benefit Guaranty
Corporation.
ACTION: Final rule.

SUMMARY: This rule amends the
appendix to the Pension Benefit
Guaranty Corporation’s regulation on
Benefits Payable in Terminated Single-
Employer Plans by adding the
maximum guaranteeable pension benefit
that may be paid by the PBGC with
respect to a plan participant in a single-
employer pension plan that terminates
in 1999. This rule also amends
Appendix B to the PBGC’s regulation on
Disclosure to Participants by adding
information on 1999 maximum
guaranteed benefit amounts. The
amendment is necessary because the
maximum guarantee amount changes
each year, based on changes in the
contribution and benefit base under
section 230 of the Social Security Act.
The effect of the amendment is to advise
plan participants and beneficiaries of
the increased maximum guarantee
amount for 1999.

EFFECTIVE DATE: January 1, 1999.

FOR FURTHER INFORMATION CONTACT:
Harold J. Ashner, Assistant General
Counsel, Office of the General Counsel,

Pension Benefit Guaranty Corporation,
1200 K Street, NW., Washington, DC
20005-4026; 202—-326-4024. (For TTY/
TDD users, call the Federal relay service
toll-free at 1-800-877-8339 and ask to
be connected to 202-326—4024.)

SUPPLEMENTARY INFORMATION: Section
4022(b) of the Employee Retirement
Income Security Act of 1974 provides
for certain limitations on benefits
guaranteed by the PBGC in terminating
single-employer pension plans covered
under Title IV of ERISA. One of the
limitations, set forth in section
4022(b)(3)(B), is a dollar ceiling on the
amount of the monthly benefit that may
be paid to a plan participant (in the
form of a life annuity beginning at age
65) by the PBGC. The ceiling is equal to
“$750 multiplied by a fraction, the
numerator of which is the contribution
and benefit base (determined under
section 230 of the Social Security Act)
in effect at the time the plan terminates
and the denominator of which is such
contribution and benefit base in effect in
calendar year 1974 [$13,200].” This
formula is also set forth in § 4022.22(b)
of the PBGC'’s regulation on Benefits
Payable in Terminated Single-Employer
Plans (29 CFR Part 4022). The appendix
to Part 4022 lists, for each year
beginning with 1974, the maximum
guaranteeable benefit payable by the
PBGC to participants in single-employer
plans that have terminated in that year.

Section 230(d) of the Social Security
Act (42 U.S.C. 430(d)) provides special
rules for determining the contribution
and benefit base for purposes of ERISA
section 4022(b)(3)(B). Each year the
Social Security Administration
determines, and notifies the PBGC of,
the contribution and benefit base to be
used by the PBGC under these
provisions, and the PBGC publishes an
amendment to the appendix to Part
4022 to add the guarantee limit for the
coming year.

The PBGC has been notified by the
Social Security Administration that,
under section 230 of the Social Security
Act, $53,700 is the contribution and
benefit base that is to be used to
calculate the PBGC maximum
guaranteeable benefit for 1999.
Accordingly, the formula under section
4022(b)(3)(B) of ERISA and 29 CFR
§4022.22(b) is: $750 multiplied by
$53,700/$13,200. Thus, the maximum
monthly benefit guaranteeable by the
PBGC in 1999 is $3,051.14 per month in
the form of a life annuity beginning at
age 65. This amendment updates the
appendix to Part 4022 to add this
maximum guaranteeable amount for
plans that terminate in 1999. (If a
benefit is payable in a different form or

begins at a different age, the maximum
guaranteeable amount is the actuarial
equivalent of $3,051.14 per month.)

Section 4011 of ERISA requires plan
administrators of certain underfunded
plans to provide notice to plan
participants and beneficiaries of the
plan’s funding status and the limits of
the PBGC’s guarantee. The PBGC’s
regulation on Disclosure to Participants
(29 CFR Part 4011) implements the
statutory notice requirement. This rule
amends Appendix B to the regulation on
Disclosure to Participants by adding
information on 1999 maximum
guaranteed benefit amounts. Plan
administrators may, subject to the
requirements of that regulation, include
this information in participant notices.

Because the maximum guaranteeable
benefit is determined according to the
formula in section 4022(b)(3)(B) of
ERISA, and these amendments make no
change in its method of calculation but
simply list 1999 maximum
guaranteeable benefit amounts for the
information of the public, general notice
of proposed rulemaking is not required.

The PBGC has determined that this
action is not a ““significant regulatory
action” under the criteria set forth in
Executive Order 12866.

Because no general notice of proposed
rulemaking is required for this
regulation, the Regulatory Flexibility
Act of 1980 does not apply (5 U.S.C.
601(2)).

List of Subjects
29 CFR Part 4011

Pensions, Reporting and
recordkeeping requirements.

29 CFR Part 4022

Pension insurance, Pensions,
Reporting and recordkeeping
requirements.

In consideration of the foregoing, 29
CFR parts 4011 and 4022 are amended
as follows:

PART 4022—BENEFITS PAYABLE IN
TERMINATED SINGLE-EMPLOYER
PLANS

. The authority citation for Part 4022
continues to read as follows:

Authority: 29 U.S.C. 1302, 1322, 1322b,
1341(c)(3)(D), and 1344.

2. The appendix to part 4022 is
amended by adding a new entry to the
table to read as follows. The
introductory text is reproduced for the
convenience of the reader and remains
unchanged.
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Appendix to Part 4022—Maximum
Guaranteeable Monthly Benefit

The following table lists by year the
maximum guaranteeable monthly
benefit payable in the form of a life
annuity commencing at age 65 as
described by §4022.22(b) to a
participant in a plan that terminated in
that year:

Maximum
guaranteeable
Year monthly bene-
fit
* * * * *

3,051.14

PART 4011—DISCLOSURE TO
PARTICIPANTS

3. The authority citation for Part 4011
continues to read as follows:

Authority: 29 U.S.C. 1302(b)(3), 1311.

4. Appendix B to part 4011 is
amended by adding a new entry to the
table to read as follows. The
introductory text is reproduced for the
convenience of the reader and remains
unchanged.

APPENDIX B TO PART 4011.—TABLE OF MAXIMUM GUARANTEED BENEFITS

The maximum guaranteed benefit for an individual starting to receive benefits at the age listed below is the amount (monthly or

annual) listed below:

If a plan
terrir;]m_ates Age 65 Age 62 Age 60 Age 55
Monthly Annual Monthly Annual Monthly Annual Monthly Annual
* * * * *
1999 ... $3,051.14 $36,613.68 $2,410.40 $28,924.80 $1,983.24 $23,798.88 $1,373.01 $16,476.12

Issued in Washington, D.C., this 5th day of
November, 1998.

David M. Strauss,

Executive Director, Pension Benefit Guaranty
Corporation.

[FR Doc. 98-30188 Filed 11-10-98; 8:45 am]
BILLING CODE 7708-01-P

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Part 4044

Allocation of Assets in Single-
Employer Plans; Valuation of Benefits
and Assets; Expected Retirement Age

AGENCY: Pension Benefit Guaranty
Corporation.
ACTION: Final rule.

SUMMARY: This rule amends the Pension
Benefit Guaranty Corporation’s
regulation on Allocation of Assets in
Single-Employer Plans by substituting
new Table 1-99 in place of existing
Table 1-98 in appendix D. Table 1-99
applies to any plan being terminated
either in a distress termination or
involuntarily by the PBGC with a
valuation date falling in 1999, and is
used to determine expected retirement
ages for plan participants. This table is
needed in order to compute the value of
early retirement benefits and, thus, the
total value of benefits under the plan.
EFFECTIVE DATE: January 1, 1999.

FOR FURTHER INFORMATION CONTACT:
Harold J. Ashner, Assistant General
Counsel, Office of the General Counsel,
Pension Benefit Guaranty Corporation,
1200 K Street, NW., Washington, DC

20005-4026; 202—-326-4024. (For TTY/
TDD users, call the Federal relay service
toll-free at 1-800-877-8339 and ask to
be connected to 202—-326-4024.)

SUPPLEMENTARY INFORMATION: The
PBGC'’s regulation on Allocation of
Assets in Single-Employer Plans (29
CFR part 4044) sets forth (in subpart B)
the methods for valuing plan benefits of
terminating single-employer plans
covered under Title IV of the Employee
Retirement Income Security Act of 1974.
Under ERISA section 4041(c),
guaranteed benefits and benefit
liabilities under a plan that is
undergoing a distress termination must
be valued in accordance with part 4044,
subpart B. In addition, when the PBGC
terminates an underfunded plan
involuntarily pursuant to ERISA Section
4042(a), it uses the subpart B valuation
rules to determine the amount of the
plan’s underfunding.

Under §4044.51(b), early retirement
benefits are valued based on the annuity
starting date, if a retirement date has
been selected, or the expected
retirement age, if the annuity starting
date is not known on the valuation date.
Sections 4044.55 through 4044.57 set
forth rules for determining the expected
retirement ages for plan participants
entitled to early retirement benefits.
Appendix D of part 4044 contains tables
to be used in determining the expected
early retirement ages.

Table | in appendix D (Selection of
Retirement Rate Category) is used to
determine whether a participant has a
low, medium, or high probability of
retiring early. The determination is
based on the year a participant would

reach “‘unreduced retirement age” (i.e.,
the earlier of the normal retirement age
or the age at which an unreduced
benefit is first payable) and the
participant’s monthly benefit at
unreduced retirement age. The table
applies only to plans with valuation
dates in the current year and is updated
annually by the PBGC to reflect changes
in the cost of living, etc.

Tables II-A, 11-B, and 11-C (Expected
Retirement Ages for Individuals in the
Low, Medium, and High Categories
respectively) are used to determine the
expected retirement age after the
probability of early retirement has been
determined using Table I. These tables
establish, by probability category, the
expected retirement age based on both
the earliest age a participant could retire
under the plan and the unreduced
retirement age. This expected retirement
age is used to compute the value of the
early retirement benefit and, thus, the
total value of benefits under the plan.

This document amends appendix D to
replace Table I-98 with Table 1-99 in
order to provide an updated correlation,
appropriate for calendar year 1999,
between the amount of a participant’s
benefit and the probability that the
participant will elect early retirement.
Table 1-99 will be used to value benefits
in plans with valuation dates during
calendar year 1999.

The PBGC has determined that notice
of and public comment on this rule are
impracticable and contrary to the public
interest. Plan administrators need to be
able to estimate accurately the value of
plan benefits as early as possible before
initiating the termination process. For



63180  Federal Register/Vol. 63,

No. 218/ Thursday, November 12, 1998/Rules and Regulations

that purpose, if a plan has a valuation
date in 1999, the plan administrator
needs the updated table being
promulgated in this rule. Accordingly,
the public interest is best served by
issuing this table expeditiously, without
an opportunity for notice and comment,
to allow as much time as possible to
estimate the value of plan benefits with
the proper table for plans with valuation
dates in early 1999.

The PBGC has determined that this
action is not a ““significant regulatory

action” under the criteria set forth in
Executive Order 12866.

Because no general notice of proposed
rulemaking is required for this
regulation, the Regulatory Flexibility
Act of 1980 does not apply (5 U.S.C.
601(2)).

List of Subjects in 29 CFR Part 4044
Pension insurance, Pensions.

In consideration of the foregoing, 29
CFR part 4044 is amended as follows:

PART 4044—[AMENDED]

1. The authority citation for part 4044
continues to read as follows:

Authority: 29 U.S.C. 1301(a), 1302(b)(3),
1341, 1344, 1362.

2. Appendix D to part 4044 is
amended by removing Table 1-98 and
adding in its place Table 1-99 to read as
follows:

Appendix D to Part 4044—Tables Used To Determine Expected Retirement Age

TABLE [-99—SELECTION OF RETIREMENT RATE CATEGORY
[For Plans with valuation dates after December 31, 1998, and before January 1, 2000]

Participant’s retirement rate category is—
1 ) PR ) o
Participant reaches URA in year— L?;Vbe'aggﬁr:th Medium? if moRtir;Iy benefit at mor|1—|tlhgl?/ bgne-
URA is less fit at URA is
than— From To greater than—
2000 423 423 1,784 1,784
2001 433 433 1,825 1,825
2002 443 443 1,867 1,867
2003 453 453 1,910 1,910
2004 464 464 1,954 1,954
2005 474 474 1,999 1,999
2006 485 485 2,045 2,045
2007 496 496 2,092 2,092
2008 .....cceenee. 508 508 2,140 2,140
2009 or later 519 519 2,189 2,189
1Table II-A.
2Table II-B.
3Table II-C.
* * * * *

Issued in Washington, D.C., this 5th day of
November, 1998.

David M. Strauss,

Executive Director, Pension Benefit Guaranty
Corporation.

[FR Doc. 98-30189 Filed 11-10-98; 8:45 am]
BILLING CODE 7708-01-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117
[CGD01-98-156]

Drawbridge Operation Regulations:
Harlem River, NY

AGENCY: Coast Guard, DOT.
ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The District Commander,
First Coast Guard District has issued a
temporary deviation from the
regulations listed under 33 CFR
117.789, governing the operation of the
Broadway Bridge, mile 6.8, across the

Harlem River in New York City. This
deviation allows the bridge owner, the
New York City Department of
Transportation (NYCDOT), to keep the
bridge in the closed position from
October 21, 1998 to November 30, 1998,
to facilitate repairs. Vessels which can
pass under the bridge without a bridge
opening may do so at any time.

DATES: This deviation is effective from
October 21, 1998 through November 30,
1998.

FOR FURTHER INFORMATION CONTACT:
Ms. Judy Yee, Project Manager, Bridge
Branch at (212) 668-7165.

SUPPLEMENTARY INFORMATION: The
Broadway Bridge, mile 6.8, over the
Harlem River has a vertical clearance of
24 feet at mean high water (MHW) and
29 feet at mean low water (MLW) in the
closed position.

The City of New York requested a
temporary deviation from the operating
regulations for the Broadway Bridge
because the bridge is presently unable to
open as a result of a start up transformer
and contacts failure. The parts necessary
to perform the repairs are no longer
stock items and must be custom

manufactured from specifications.
Vessels that can pass under the bridge
without an opening may do so at all
times during this closed period.

This deviation to the operating
regulations will allow the bridge to
remain in the closed position from
October 21, 1998 to November 30, 1998.
This deviation from the normal
operating regulations is authorized
under 33 CFR 117.35.

Dated: October 27, 1998.
R.M. Larrabee,

Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.

[FR Doc. 98-30209 Filed 11-10-98; 8:45 am]
BILLING CODE 4910-15-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117
[CGD 08-98-070]

Drawbridge Operating Regulation; Gulf
Intracoastal Waterway, TX

AGENCY: Coast Guard, DOT.
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ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Eighth
Coast Guard District has issued a
temporary deviation from the regulation
in 33 CFR 117.5 governing the operation
of the FM 457 pontoon drawbridge
across the Gulf Intracoastal Waterway,
mile 418.0, west of Harvey Locks, near
Sargent, Matagorda County, Texas. This
deviation allows the Texas Department
of Transportation to close the bridge
from 6 a.m. until 10 p.m. on Tuesday,
December 1, 1998. This temporary
deviation is issued to allow for
scheduled maintenance to the swing
span and its mechanical components.

DATES: This deviation is effective from
6 a.m. until 10 p.m. on December 1,
1998.

FOR FURTHER INFORMATION CONTACT:

Mr. David Frank, Bridge Administration
Branch, Commander (ob), Eighth Coast
Guard District, 501 Magazine Street,
New Orleans, Louisiana, 70130-3396,
telephone number 504-589-2965.

SUPPLEMENTARY INFORMATION: The FM
457 pontoon bridge across the Gulf
Intracoastal Waterway, mile 418.0, west
of Harvey Locks, near Sargent,
Matagorda County, Texas, has no
vertical clearance in the closed-to-
navigation position and unlimited
clearance in the open-to-navigation
position. Navigation on the waterway
consists of tugs with tows, fishing
vessels, sailing vessels, and other
recreational craft. The Texas
Department of Transportation sent a
letter to the Coast Guard requesting a
temporary deviation from the normal
operation of the bridge in order to
accommodate the maintenance work.
This work is essential for the continued
operation of the draw span.

This deviation allows the draw of the
FM 457 pontoon bridge across the Gulf
Intracoastal Waterway, mile 418.0, west
of Harvey Locks, near Sargent to remain
in the closed-to-navigation position
between 6 a.m. and 10 p.m., on
Tuesday, December 1, 1998.

This deviation will be effective from
6 a.m. until 10 p.m. on December 1,
1998. Presently, the draw opens on
signal at any time.

Dated: November 2, 1998.

A.L. Gerfin, Jr.,

Captain, U.S. Coast Guard, Acting
Commander, 8th Coast Guard Dist.

[FR Doc. 98-30208 Filed 11-10-98; 8:45 am)]

BILLING CODE 4910-15-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[LA44-1-7365; FRL—6168-5]

Approval and Promulgation of Air
Quality Implementation Plans;
Louisiana; Revised Format for
Materials Being Incorporated by
Reference

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule; notice of
administrative change.

SUMMARY: The EPA is revising the
format of 40 Code of Federal
Regulations (CFR) part 52, subpart T for
materials submitted by Louisiana that
are incorporated by reference (IBR) into
the State Implementation Plans (SIPs).
The regulations affected by this format
change have all been previously
submitted by the respective State agency
and approved by EPA. This format
revision will primarily affect the
“ldentification of plan” sections of CFR
52.970, as well as the format of the SIP
materials that will be available for
public inspection at the EPA Region 6
office, the Air and Radiation Docket and
Information Center located in Waterside
Mall, Washington, DC., and the Office of
the Federal Register. The sections of 40
CFR 52.970 pertaining to provisions
promulgated by EPA or State-submitted
materials not subject to IBR review and
40 CFR 52.971 through 52.995 remain
unchanged.

EFFECTIVE DATE: This action is effective

November 12, 1998.

ADDRESSES: The SIP materials which are

incorporated by reference into 40 CFR

part 52 are available for inspection at
the following locations:

Environmental Protection Agency,
Region 6, 1445 Ross Avenue, Suite
700, Dallas, Texas 75202—-2733;

Office of Air and Radiation, Docket and
Information Center (Air Docket), EPA,
401 M Street, SW, Room M1500,
Washington, DC 20460; and

Office of the Federal Register, 800 North
Capitol Street, NW, Suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Mr.

Paul Scoggins, Air Planning Section

(6PD-L) at the above Region 6 address

or at (214) 665—7354.

SUPPLEMENTARY INFORMATION:

Background

Each State is required by section
110(a)(1) of the Clean Air Act (ACT), to
have a SIP that contains the control
measures and strategies which will be

used to attain and maintain the national
ambient air quality standards. The SIP
is extensive, containing such elements
as emission inventories, monitoring
network, attainment demonstrations,
and enforcement mechanisms. The
control measures and strategies must be
formally adopted by each State after the
public has had an opportunity to
comment on them. They are then
submitted to EPA as SIP revisions on
which EPA must formally act.

Once these control measures are
approved by EPA pursuant to 110(k) of
the Act, after notice and comment, they
are incorporated into the SIP and are
identified in part 52 (Approval and
Promulgation of Implementation Plans),
40 CFR. The actual State regulations
which are approved by EPA are not
reproduced in their entirety in 40 CFR
part 52, but are “incorporated by
reference,” which means that the
citation of a given State regulation with
a specific effective date has been
approved by EPA. This format allows
both EPA and the public to know which
measures are contained in a given SIP
and ensures that the State is enforcing
the regulations. It also allows EPA to
take enforcement action or the public to
bring citizen suits, should a State not
enforce its SIP-approved regulations.

The SIP is an active or changing
document which can be revised by the
State as necessary to address the unique
air pollution problems in the State as
long as changes are not contrary to
Federal law. Therefore, EPA, from time
to time, must take action to incorporate
into the SIP, revisions of the state
program which may contain new and/or
revised regulations. Regulations
approved into the SIP are then
incorporated by reference into part 52.
As a result of consultations between
EPA and the Office of Federal Register,
EPA revised the procedures on May 22,
1997 (62 FR 27968), for incorporating by
reference federally-approved SIPs and
began the process of developing
pursuant to 110(h)(1) of the Act: 1) a
revised SIP document for each State that
would be incorporated by reference
under the provisions of 1 CFR part 51;
2) a revised mechanism for announcing
EPA approval of revisions to an
applicable SIP and updating both the
IBR document and the CFR; and 3) a
revised format of the “Identification of
plan” sections for each applicable
subpart to reflect these revised IBR
procedures. The description of the
revised SIP document, IBR procedures
and “‘Identification of plan” format are
discussed in further detail in the May
22, 1997, Federal Register document.
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Content of Revised IBR Document

The new SIP compilations contain the
federally-approved portion of state
regulations and source specific permits
submitted by each State agency. These
regulations and source-specific permits
have all been approved by EPA through
previous rulemaking actions in the
Federal Register. The SIP compilations
are stored in 3-ring binders and will be
updated primarily on an annual basis.

If no significant changes are made for
any state to the SIP during the year, an
update will not be made during that
year. If significant changes occur during
the year, an update could be done on a
more frequent basis, as applicable.
Typically, only the revised sections of
the compilation will be updated.
Complete resubmittals of a state SIP
compilation will be done on as needed
basis.

Each compilation contains two parts.
Part 1 contains the regulations and Part
2 contains the source-specific permits
that have been approved as part of the
SIP. Each part has a table of contents
identifying each regulation or each
source specific permit. The table of
contents in the compilation corresponds
to the table of contents published in 40
CFR part 52 for these states. The
regional EPA offices have the primary
responsibility for ensuring accuracy and
updating the compilations. The Region
6 EPA Office developed and will
maintain the compilations for
Louisiana. A copy of the full text of the
State’s current compilation will also be
maintained at the Office of Federal
Register and EPA’s Air Docket and
Information Center.

The EPA is beginning the phasing in
of SIP compilations for individual
states, and expects to complete the
conversion of the revised “‘ldentification
of plan” format and IBR documentation
for all states by May 1999. This revised
format is consistent with the SIP
compilation requirements of section
110(h)(1) of the Act.

Revised Format of the ““Identification of
Plan” Sections in Each Subpart

In order to better serve the public,
EPA is revising the organization of the
“Identification of plan’ section of 40
CFR 52.970. The EPA is including
additional information which will more
clearly identify what provisions
constitute the enforceable elements of
the SIP.

The revised “Identification of plan”
section will contain five subsections: (a)
Purpose and scope, (b) Incorporation by
reference, (c) EPA approved regulations,
(d) EPA approved source-specific
permits, and (e) EPA approved

nonregulatory provisions, such as
transportation control measures,
statutory provisions, control strategies,
monitoring networks, etc.

Enforceability and Legal Effect

This change to the procedures for
incorporation by reference announced
today will not alter in any way the
enforceability or legal effect of approved
SIP materials, including both those
approved in the past or to be approved
in the future. As of the effective date of
the final rule approving a SIP revision,
all provisions identified in the Federal
Register document announcing the SIP
approval will be federally enforceable,
both by EPA under section 113 of the
Act and by citizens under section 304 of
the Act, where applicable. All revisions
to the applicable SIP are federally
enforceable as of the effective date of
EPA approval even if they have not yet
been incorporated by reference. To
facilitate enforcement of previously
approved SIP provisions and provide a
smooth transition to the new SIP
processing system, EPA is retaining the
original “Identification of Plan” section,
previously appearing in the CFR as the
first or second section of part 52 for
each State subpart.

Notice of Administrative Change

Today'’s action constitutes a
“housekeeping’ exercise to ensure that
federally approved state plans are
accurately reflected in 40 CFR part 52.
State SIP revisions are controlled by
EPA Regulations at 40 CFR part 51.
When EPA receives a formal SIP
revision request, the Agency must
publish the proposed revision in the
Federal Register and provide for public
comment before approval.

The EPA has determined that today’s
rule falls under the “Good Cause”
exemption in section 553(b)(3)(B) of the
Administrative Procedures Act (APA)
which, upon finding ““good cause,”
authorizes agencies to dispense with
public participation and section
553(d)(3) which allows an agency to
make a rule effective immediately
(thereby avoiding the 30-day delayed
effective date otherwise provided for in
the APA). Today’s rule simply codifies
provisions which are already in effect as
a matter of law in Federal and approved
State programs.

Under section 553 of the APA, an
agency may find good cause where
procedures are “impractical,
unnecessary, or contrary to the public
interest.”” Public comment is
“‘unnecessary’’ since the codification
only reflects existing law. Immediate
revision to the CFR benefits the public
by removing outdated citations.

Administrative Requirements

A. Executive Order (E.O.) 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from E.O. 12866, entitled
“Regulatory Planning and Review.”

B. Executive Order 12875

Under E.O. 12875, EPA may not issue
a regulation that is not required by
statute and that creates a mandate upon
a state, local, or tribal government,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by those
governments. If the mandate is
unfunded, EPA must provide to the
Office of Management and Budget a
description of the extent of EPA’s prior
consultation with representatives of
affected state, local, and tribal
governments, the nature of their
concerns, copies of written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition, E.O.
12875 requires EPA to develop an
effective process permitting elected
officials and other representatives of
state, local, and tribal governments *‘to
provide meaningful and timely input in
the development of regulatory proposals
containing significant unfunded
mandates.” Today’s rule does not create
a mandate on state, local, or tribal
governments. The rule does not impose
any enforceable duties on these entities.
Accordingly, the requirements of
section 1(a) of E.O. 12875 do not apply
to this rule.

C. Executive Order 13045

Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) is
determined to be “‘economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risks that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to E.O. 13045
because it does not involve decisions
intended to mitigate environmental
health or safety risks.

D. Executive Order 13084

Under E.O. 13084, EPA may not issue
a regulation that is not required by
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statute, that significantly affects or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide to the
Office of Management and Budget, in
separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation. In addition, E.O. 13084
requires EPA to develop an effective
process permitting elected officials and
other representatives of Indian tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.” Today’s rule does not
significantly or uniquely affect the
communities of Indian tribal
governments. Accordingly, the
requirements of section 3(b) of E.O.
13084 do not apply to this rule.

E. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities, 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

The regulations affected by this
format change to 40 CFR part 52 have
all been previously submitted by the
respective State agency and approved by
EPA. Therefore, the Regional
Administrator certifies that there is no
significant impact on any small entities
affected.

F. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995, signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to the private sector, of
$100 million or more. Under section
205, EPA must select the most cost-
effective and least burdensome

alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

The EPA has determined that the
approval action promulgated does not
include a Federal mandate that may
result in estimated costs of $100 million
or more to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves preexisting requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

G. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This rule is not a ““‘major rule”
as defined by 5 U.S.C. §804(2).

H. Judicial Review

The EPA has determined that the
provisions of section 307(b)(1) of the
Clean Air Act pertaining to petitions for
judicial review are not applicable to this
action. Prior EPA rulemaking actions
approving each individual component
of Louisiana SIP compilations had
previously afforded interested parties
the opportunity to file a petition for
judicial review in the United States
Court of Appeals for the appropriate
circuit within 60 days of such
rulemaking action. Thus, EPA sees no
need in this action to provide an
additional opportunity for judicial
review.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Incorporation by
reference, Intergovernmental relations,
Lead, Nitrogen dioxide, Ozone,
Particulate matter, Reporting and record
keeping requirements, Sulfur oxides.

Dated: September 8, 1998.
Jerry Clifford,
Deputy Regional Administrator, Region 6.

Part 52 of chapter I, title 40, Code of
Federal Regulations, is amended as
follows:

PART 52—[AMENDED)]

1. The authority for citation for part
52 continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart T—Louisiana

2. Section 52.970 is redesignated as
§52.999 and the heading and paragraph
(a) are revised to read as follows:

§52.999 Original Identification of plan
section.

(a) This section identifies the original
“The Louisiana Air Control Commission
Implementation Plan” and all revisions
submitted by Louisiana that were
federally approved prior to July 1, 1998.

* * * * *

3. Anew §52.970 is added to read as
follows:

§52.970 Identification of plan.

(a) Purpose and scope. This section
sets forth the applicable State
Implementation Plan (SIP) for Louisiana
under section 110 of the Clean Air Act,
42 U.S.C. 7410, and 40 CFR part 51 to
meet national ambient air quality
standards.

(b) Incorporation by reference. (1)
Material listed in paragraphs (c),(d) and
(e) of this section with an EPA approval
date prior to July 1, 1998, was approved
for incorporation by reference by the
Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1
CFR part 51. Material is incorporated as
it exists on the date of the approval, and
notice of any change in the material will
be published in the Federal Register.
Entries in paragraphs (c), (d) and (e) of
this section with EPA approval dates
after July 1, 1998, will be incorporated
by reference in the next update to the
SIP compilation.

(2) EPA Region 6 certifies that the
rules/regulations provided by EPA in
the SIP compilation at the addresses in
paragraph (b)(3) of this section are an
exact duplicate of the officially
promulgated State rules/regulations
which have been approved as part of the
State Implementation Plan as of July 1,
1998.

(3) Copies of the materials
incorporated by reference may be
inspected at the Region 6 EPA Office at
1445 Ross Avenue, Suite 700, Dallas,
Texas, 75202-2733; the EPA, Air and
Radiation Docket and Information
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Center, Air Docket (6102), 401 M Street,
SW, Washington, DC 20460; or at the
Office of Federal Register, 800 North

Capitol Street, NW, Suite 700,
Washington, DC.
(c) EPA approved regulations.

EPA APPROVED LOUISIANA REGULATIONS IN THE LOUISIANA SIP

State citation

Title/subject

State approval date

EPA approval date

Comments

LAC Title 33. Environmental Quality Part IIl. Air
Chapter 1—General Provisions

Section 101 ........... Authority, Matter Incorporated by Ref- | Dec. 1987, LR13:741 ......... 03/08/89, 54 FR 09795 ...... Ref 52.999(c)(49).
erence, and Permit Fee System.

Section 103 ........... Scope and Severability of Air Regula- | Dec. 1987, LR13:741 ......... 03/08/89, 54 FR 09795 ...... Ref 52.999(c)(49).
tions.

Section 107 ........... Procedure for Handling Investigations, | Dec. 1987, LR13:741 ......... 03/08/89, 54 FR 09795 ...... Ref 52.999(c)(49).
Complaints and Confidentiality.

Section 109 ........... Necessary Changes for Approval of | Dec. 1987, LR13:741 ......... 03/08/89, 54 FR 09795 ...... Ref 52.999(c)(49).
Compliance Schedules and Annual
Report Requirements.

Section 111 ........... Definitions under the Louisiana Air | Aug. 1991, LR17:777 ......... 05/05/94, 59 FR 23166 ...... Ref 52.999(c)(60).
Regulations.
Chapter 2—Rules and Regulations for the Fee System of the Air Quality Control Programs

Section 223 ........... Fee Schedule Listing ......ccccceevivvveennnes Nov. 1994, LR20:1263 ....... 10/23/95, 60 FR 54308 ...... Ref 52.999(c)(66).

Chapter 5—Permit Procedures

Section 501 ........... AULNOTIEY .o Dec. 1987, LR13:741 ......... 03/08/89, 54 FR 09795 ...... Ref 52.999(c)(49).

Section 503 ........... Procedures for Notification for Inter- | Dec. 1987, LR13:741 ......... 03/08/89, 54 FR 09795 ...... Ref 52.999(c)(49).
state Pollution.

Section 504 ........... Nonattainment New Source REVIEW | .....ccccevvcveerieeeeniieeesiieee s 10/10/97, 62 FR 52951 ...... Ref 52.999(c)(68).
Procedures.

Section 505 ........... For Emissions Below PSD de minimis | Dec. 1987, LR13:741 ......... 03/08/89, 54 FR 09795 ...... Ref 52.999(c)(49).
Levels.

Correction 03/06/92, 57 FR | Ref 52.999(c)(58).
08076.

Section 507 ........... Notification Requirement (for Emission | Dec. 1987, LR13:741 ......... 03/08/89, 54 FR 09795 ...... Ref 52.999(c)(49).
Reduction).

Section 509 ........... Prevention of Significant Deterioration | Feb. 1995, LR21:170 ......... 10/15/96, 61 FR 53639 ...... Ref 52.999(c)(69).

Chapter 7—Ambient Air Quality

Section 701 ........... Purpose and Information Regarding | Dec. 1987, LR13:741 ......... 03/08/89, 54 FR 09795 ...... Ref 52.999(c)(49).
Standards for PM10, SO2, CO, At-
mospheric Oxidants, NOx and Pb.

Section 703 ........... Scope of Ambient Air Quality Stand- | Dec. 1987, LR13:741 ......... 03/08/89, 54 FR 09795 ...... Ref 52.999(c)(49).
ards for PM10, SO2, CO, Ozone,
NOx, and Pb.

Section 705 ........... Standards: Description of Ambient Air | Dec. 1987, LR13:741 ......... 03/08/89, 54 FR 09795 ...... Ref 52.999(c)(49).
Quality Standards.

Section 707 ........... Degradation of Ambient Air Having | Dec. 1987, LR13:741 ......... 03/08/89, 54 FR 09795 ...... Ref 52.999(c)(49).
Higher Quality than Set Forth in
these Sections Restricted.

Section 709 ........... Measurement  of  Concentrations | Jun. 1988, LR14:348 .......... 06/15/89, 54 FR 25451 ...... Ref 52.999(c)(50).
PM10, SO2, CO, Atmospheric
Oxidants, NOx, and Pb.

Table 1 ...ccceeevenne Primary Ambient Air Quality | Jun. 1988, LR14:348 .......... 06/15/89, 54 FR 25451 ...... Ref 52.999(c)(50).
Standards.

Table 1a ................ Secondary Ambient Air  Quality | Jun. 1988, LR14:348 .......... 06/15/89, 54 FR 25451 ...... Ref 52.999(c)(50).
Standards.

Table 2 ......ccccee Ambient Air—Methods of Contaminant | Jun. 1988, LR14:348 .......... 06/15/89, 54 FR 25451 ...... Ref 52.999(c)(50).
Measurements.

Chapter 9—General Regulations on Control of Emissions and Emission Standards

Section 901 ........... PUIPOSE ..o Dec. 1987, LR13:741 ......... 03/08/89, 54 FR 09795 ...... Ref 52.999(c)(49).

Section 903 .... SCOPE oottt Dec. 1987, LR13:741 .... 03/08/89, 54 FR 09795 ...... Ref 52.999(c)(49).

Section 905 ........... Control Facilities to be Installed When | Dec. 1987, LR13:741 ......... 03/08/89, 54 FR 09795 ...... Ref 52.999(c)(49).
Feasible.

Section 907 ........... Emission Resulting in Undesirable | Dec. 1987, LR13:741 ......... 03/08/89, 54 FR 09795 ...... Ref 52.999(c)(49).
Levels Not Allowed (From Refuse
Disposal).

Section 909 ........... Responsible Person to have Test | Dec. 1987, LR13:741 ......... 03/08/89, 54 FR 09795 ...... Ref 52.999(c)(49).

Made.
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Section 911 ........... Department May Make Tests .............. Dec. 1987, LR13:741 ......... 03/08/89, 54 FR 09795 ...... Ref 52.999(c)(49).
Section 913 ........... New Sources to Provide Sampling | Dec. 1987, LR13:741 ......... 03/08/89, 54 FR 09795 ...... Ref 52.999(c)(49).

Ports.
Section 915 ........... Emission Monitoring Requirements: | Dec. 1987, LR13:741 ......... 03/08/89, 54 FR 09795 ...... Ref 52.999(c)(49).
Applicability, — Special Consider-
ations, Exemptions, and
Circumvention.
Section 917 ........... VaranCes ......cccoceeiveereeiiiienieeniee e Dec. 1987, LR13:741 ......... 03/08/89, 54 FR 09795 ...... Ref 52.999(c)(49).
Section 918 .... Recordkeeping and Annual Reporting | Dec. 1987, LR13:741 .... 03/08/89, 54 FR 09795 ...... Ref 52.999(c)(49).
Section 919 .... Emission Inventory .........c.ccccooenivinnene Oct. 1994, LR20:1102 ... 01/06/95, 60 FR 02016 ...... Ref 52.999(c)(65).
Section 921 .... Stack Heights Dec. 1987, LR13:741 .... 03/08/89, 54 FR 09795 ...... Ref 52.999(c)(49).
Section 923 Maintenance of Pay ..........cccccoiiiinns Dec. 1987, LR13:741 ......... 03/08/89, 54 FR 09795 ...... Ref 52.999(c)(49).
Section 925 ........... Mass Emission Rate Control Plan ...... Dec. 1987, LR13:741 ......... 03/08/89, 54 FR 09795 ...... Ref 52.999(c)(49).
Section 927 ........... Notification )Required (Emergency Oc- | Dec. 1987, LR13:741 ......... 03/08/89, 54 FR 09795, ..... Ref 52.999(c)(49).
currences).
Section 929 ........... Violation of Emission Regulation Can- | Dec. 1987, LR13:741 ......... 03/08/89, 54 FR 09795 ...... Ref 52.999(c)(49).

not be Authorized.

Chapter 11—Control of Emissions From Smoke

Section 1101
Section 1103
Section 1105

Section 1107
Section 1109

Section 1111

Control of Air Pollution from Smoke:
Purpose and Control of Smoke.

Impairment of Visibility on Public
Roads Prohibited.

Smoke from Flaring Shall be no Dark-
er than No. 1 Ringelmann.

EXEMPLIONS ..oocveeiiiiiieiiceieeieesiee e

Control of Air Pollution from Outdoor
Burning.

Exclusion:  Variance, Unpopulated

Areas and Water Vapor.

Dec. 1987, LR13:741

Dec. 1987, LR13:741

Dec. 1987, LR13:741

Dec. 1987, LR13:741
Dec. 1987, LR13:741

Dec. 1987, LR13:741

03/08/89, 54 FR 09795
03/08/89, 54 FR 09795
03/08/89, 54 FR 09795

03/08/89, 54 FR 09795
03/08/89, 54 FR 09795

03/08/89, 54 FR 09795

Ref 52.999(c)(49).

Ref 52.999(c)(49).

Ref 52.999(c)(49)

Ref 52.999(c)(49).
Ref 52.999(c)(49).

Ref 52.999(c)(49).

Chapter 13—Emission Standards for Particulate Matter

Subchapter A

General

Section 1301

Section 1303

Section 1305 ..
Section 1307 ..

Section 1309

Emission Standards for Particulate
Matter.

Provision Governing Specific Activities

Control of Fugitive Emissions

Degradation

Measurements of Concentrations

Jun 1988, LR14:348

Jun 1988, LR14:348
Jun 1988, LR14:348 ...
Dec. 1987, LR13:741 .
Dec. 1987, LR13:741

06/15/89, 54 FR 25451

06/15/89, 54 FR 25451
06/15/89, 54 FR 25451
03/08/89, 54 FR 09795
03/08/89, 54 FR 09795

Ref 52.999(c)(50).

Ref 52.999(c)(50).
Ref 52.999(c)(50).
Ref 52.999(c)(49).
Ref 52.999(c)(49).

Subchapter B

Fluid Catalytic Cracking Units

Section 1311

Emission Limits—Including Fluid

Catalytic Cracking Units.

Jun 1988, LR14:348

06/15/89, 54 FR 25451

Ref 52.999(c)(50).

Subchapter C

Fuel Burning Equipment

Section 1313
Section 1315
Section 1317

Emissions from Fuel Burning Equip-
ment.

More Stringent Regulations may be
Prescribed if Particulates are Toxic.

Exclusions

Jun 1988, LR14:348
Jun 1988, LR14:348

Dec. 1987, LR13:741

06/15/89, 54 FR 25451
06/15/89, 54 FR 25451
03/08/89, 54 FR 09795

Ref 52.999(c)(50).
Ref 52.999(c)(50).

Ref 52.999(c)(49).

Subchapter D

Refuse Incinerato

rs

Section 1319

Refuse Incinerators: Purpose, Scope,
Capacity, Approval of, Allowable
Emissions, Disposal, and Restric-
tions.

Jun 1988, LR14:348

06/15/89, 54 FR 25451

Ref 52.999(c)(50).

Subchapter E

Leadened Particulate

Matter

Section 1321
Table 3

Emission Standards for Leaded Par-
ticulate Matter.

Allowable Rate of Emissions Based
on Process Weight Rate.

Dec. 1987, LR13:741
Dec. 1987, LR13:741

03/08/89, 54 FR 09795
03/08/89, 54 FR 09795

Ref 52.999(c)(49).
Ref 52.999(c)(49).

Chapter 14—Conformity

Subchapter A

Determining Conformity of General Federal Actions to State or Federal Implementations Plans

Section 1401

Purpose

Nov. 1994, LR20:1268

09/13/96, 61 FR 48409

Ref 52.999(c)(67).
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Comments

Section 1402
Section 1403 ..
Section 1404
Section:
1405
1405.B ....
Section 1406
Section 1407
Section 1408 ..
Section 1409

Section 1410

Section 1411 .........
Section 1412
Section 1413 ..
Section 1414 ..
Section 1415

Scope
Prohibition ...
Definitions

Conformity Analysis
Reporting Requirements
Public Participation
Frequency of Conformity Determina-
tions.
Criteria for Determining Conformity of
General Federal Actions.
Procedures for Conformity Determina-
tions of General Federal Actions.
Mitigation of Air Quality Impacts
Department Review
Enforcement Provisions .
Savings Provision

Nov
Nov
Nov

Nov

06/20/97, LR23:720
Nov.
Nov.
Nov.
Nov.

Nov.
Nov.
Nov.
Nov.

Nov.
Nov.

. 1994, LR20:1268
. 1994, LR20:1268
. 1994, LR20:1268

. 1994, LR20:1268 .......

1994, LR20:1268
1994, LR20:1268
1994, LR20:1268
1994, LR20:1268

1994, LR20:1268

1994, LR20:1268 .......
1994, LR20:1268
1994, LR20:1268
1994, LR20:1268
1994, LR20:1268

09/13/96, 61 FR 48409
09/13/96, 61 FR 48409
09/13/96, 61 FR 48409

09/13/96, 61 FR 48409
03/09/98, 63 FR 11372
09/13/96, 61 FR 48409
09/13/96, 61 FR 48409
09/13/96, 61 FR 48409
09/13/96, 61 FR 48409

09/13/96, 61 FR 48409
09/13/96, 61 FR 48409
09/13/96, 61 FR 48409
09/13/96, 61 FR 48409

09/13/96, 61 FR 48409
09/13/96, 61 FR 48409

Ref 52.999(c)(67).
Ref 52.999(c)(67).
Ref 52.999(c)(67).

Ref 52.999(c)(67).
Ref 52.999(c)(75)
Ref 52.999(c)(67).
Ref 52.999(c)(67).
Ref 52.999(c)(67).
Ref 52.999(c)(67).

Ref 52.999(c)(67).
Ref 52.999(c)(67).
Ref 52.999(c)(67).
Ref 52.999(c)(67).

Ref 52.999(c)(67).
Ref 52.999(c)(67).

Chapter 15—Emission Standards for Sulfur

Dioxide

Section 1501

Section 1503
Section 1505 ..
Section 1507

Section 1509

Section 1511
Section 1513 ..
Table 4

Degradation of Existing Emission
Quality Restricted.
Emission Limitations
Variance
Exceptions, Startup provisions, Online
Operating Adjustments, and Bubble
Concept.
Reduced Sulfur Compounds (New
and Existing Sources).
Continuous Emissions Monitoring
Recordkeeping and Reporting
Emissions—Methods of Contaminant
Measurement.

Apr.

Apr.
Apr.
Apr.

Apr.
Apr.

Apr.
Apr.

1992, LR18:374

1992, LR18:374
1992, LR18:374 ..
1992, LR18:374

1992, LR18:374

1992, LR18:374
1992, LR18:374 ..
1992, LR18:374

07/15/93, 58 FR 38060

07/15/93, 58 FR 38060
07/15/93, 58 FR 38060
07/15/93, 58 FR 38060

07/15/93, 58 FR 38060
07/15/93, 58 FR 38060

07/15/93, 58 FR 38060
07/15/93, 58 FR 38060

Ref 52.999(c)(59).

Ref 52.999(c)(59).
Ref 52.999(c)(59).
Ref 52.999(c)(59).

Ref 52.999(c)(59).
Ref 52.999(c)(59).

Ref 52.999(c)(59).
Ref 52.999(c)(59).

Chapter 17—Control of Emissions of Carbon Monoxide (New Sources)

Subchapter A ........ General

Section 1701 ......... Degradation of Existing Emission | Dec. 1987, LR13:741 ......... 03/08/89, 54 FR 09795 ...... Ref 52.999(c)(49).
Quality Restricted.

Subchapter B ........ Ferrous Metal Emissions

Section 1703 ......... Ferrous Metal Emissions ..........c......... ‘ Dec. 1987, LR13:741 ......... ‘ 03/08/89, 54 FR 09795 ...... ‘ Ref 52.999(c)(49).

Subchapter C ........ Petroleum Refinery Emissions

Section 1705 ......... Petroleum Refinery Emissions ............ ‘ Dec. 1987, LR13:741 ......... ‘ 03/08/89, 54 FR 09795 ...... ‘ Ref 52.999(c)(49).

Chapter 19—Mobile Sources

Subchapter B

Clean Fuel Fleet

Section 1951
Section 1953 ..
Section 1955 ..
Section 1957 ..
Section 1959 ..
Section 1961 ..
Section 1963

Section 1965
Section 1967

Section 1969
Section 1971 ..
Section 1973

Purposes
General Provisions ...
Definitions
Exemptions
Emissions Standards ..
Credits Program
Emissions Reduction Credits Pro-
gram—Reserved.
Recordkeeping
Conversion to Clean Fuel Vehicles—
Reserved.
Fuel Provider Requirements
Enforcement
Fees

Nov

Nov

Nov.
Nov.
Nov.
Nov.
Nov.
Nov.

Nov.
Nov.

Nov.
Nov.

. 1994, LR20:1263
1994, LR20:1263
1994, LR20:1263
1994, LR20:1263
1994, LR20:1263
1994, LR20:1263
1994, LR20:1263

1994, LR20:1263
1994, LR20:1263

1994, LR20:1263
1994, LR20:1263
. 1994, LR20:1263

10/23/95, 60 FR 54308
10/23/95, 60 FR 54308
10/23/95, 60 FR 54308
10/23/95, 60 FR 54308
10/23/95, 60 FR 54308
10/23/95, 60 FR 54308
10/23/95, 60 FR 54308

10/23/95, 60 FR 54308
10/23/95, 60 FR 54308

10/23/95, 60 FR 54308
10/23/95, 60 FR 54308
10/23/95, 60 FR 54308

Chapter 21—Control of Emissions of Organic Compounds

Ref 52.999(c)(66).
Ref 52.999(c)(66).
Ref 52.999(c)(66).
Ref 52.999(c)(66).
Ref 52.999(c)(66).
Ref 52.999(c)(66).
Ref 52.999(c)(66).

Ref 52.999(c)(66).
Ref 52.999(c)(66).

Ref 52.999(c)(66).
Ref 52.999(c)(66).
Ref 52.999(c)(66).

Subchapter A

General

Section 2101

Compliance Schedules

Nov

. 1990, LR16:959

Ref 52.999(c)(60).
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Section 2103
Section 2105
Section 2107
Section 2108

Section 2109
Section 2111
Section 2113
Section 2115
Section 2117
Section 2119
Section 2121
Section 2122

Storage of Volatile Organic Com-
pounds (Large Tanks).

Storage of Volatile Organic Compo-
nents (Small Tanks).

Volatile Organic Compounds—Load-
ing.

Marine Vapor Recovery .........ccccoc.c...

Oil/Water—Separation

Pumps and Compressors

Housekeeping

Waste Gas Disposal and Exemptions

Exemptions

Variances

Fugitive Emission Control

Fugitive Emission Control for Ozone
Nonattainment Areas.

Dec. 1995, LR21:1333

Apr. 1991, LR17:360

Nov. 1990, LR16:959 .........
Oct. 1992, LR18:1122
Apr. 1991, LR17:360 ...
Apr. 1991, LR17:360
Mar. 1993, LR19:317
Feb. 1990, LR16:116 ..
Feb. 1990, LR16:116 ..
Jul. 1991, LR17:654
Nov. 1994, LR20:1269

10/22/96, 61 FR 54737

05/05/94, 59 FR 23166

10/22/96, 61 FR 54737 ......
07/25/96, 61 FR 38590
05/05/94, 59 FR 23166
05/05/94, 59 FR 23166
07/25/96, 61 FR 38590
05/05/94, 59 FR 23166
05/05/94, 59 FR 23166
05/05/94, 59 FR 23166
10/22/96, 61 FR 54737

Ref 52.999(c)(71)
(BE)F)G).
NOT IN SIP.

Ref 52.999(c)(60).
Ref 52.999(c)(71)
(A)(B).

Ref 52.999(c)(64).
Ref 52.999(c)(60).
Ref 52.999(c)(60).
Ref 52.999(c)(64).
Ref 52.999(c)(60).
Ref 52.999(c)(60).
Ref 52.999(c)(60).
Ref 52.999(c)(71)
(C)(D).

Subchapter B

Organic Solvents

Section 2123

Organic Solvents

‘ Oct. 1992, LR18:1122

‘ 07/25/96, 61 FR 38590

‘ Ref 52.999(c)(64).

Subchapter C

Vapor Degreasers

Section 2125

Vapor Degreasers

‘ Oct. 1992, LR18:1122

‘ 07/25/96, 61 FR 38590

| Ref 52.999(c)(64).

Subchapter D

Cutback Paving Asphalt

Section 2127

Cutback Paving Asphalt

‘ Apr. 1991, LR17:360

‘ 05/05/94, 59 FR 23166

‘ Ref 52.999(c)(60).

Subchapter E

Perchloroethylene Dry Cleaning Systems

Section 2129

Perchloroethylene
Systems.

Dry Cleaning

Nov. 1990, LR16:959

05/05/94, 59 FR 23166

Ref 52.999(c)(60).

Subchapter F

Gasoline Handlin

g

Section 2131
Section 2132

Section 2133
Section 2135
Section 2137

Filling of Gasoline Storage Vessels ....

Stage Il Vapor Recovery Systems for
Control of Vehicle Refueling Emis-
sions at Gasoline Dispensing
Facilities.

Gasoline Bulk Plants

Bulk Gasoline Terminals ...

Gasoline Terminal Vapor-Tight Con-
trol Procedure.

Oct. 1992, LR18:1122
Jan. 1993, LR19:46

Jul. 1990, LR16:609
Oct.1992, LR18:1123 ..
Jul. 1990, LR16:609

07/25/96, 61 FR 38590
03/25/94, 59 FR 14114

05/05/94, 59 FR 23166
07/25/96, 61 FR 38590
05/05/94, 59 FR 23166

Ref 52.999(c)(64).
Ref 52.999(c)(61).

Ref 52.999(c)(60).
Ref 52.999(c)(64).
Ref 52.999(c)(60).

Subchapter G

Petroleum Refinery Operations

Section 2139
Section 2141

Refinery Vacuum Producing Systems
Refinery Process Unit Turnarounds.

Jul. 1991, LR17:654
Jul. 1991, LR17:654

05/05/94, 59 FR 23166
05/05/94, 59 FR 23166

Ref 52.999(c)(60).
Ref 52.999(c)(60).

Subchapter H

Graphic Arts

Section 2143

Graphic Arts (Printing) by Rotogravure
and Flexographic Processes.

Oct. 1992, LR18:1123

07/25/96, 61 FR 38590

Ref 52.999(c)(64).

Subchapter |

Pharmaceutical Manufacturi

ng Facilities

Section 2145

Pharmaceutical
Facilities.

Manufacturing

Nov. 1990, LR16:959

05/05/94, 59 FR 23166

Ref 52.999(c)(60).

Subchapter J

Limiting Volatile Organic Compound (V

OC) Emissions from Reactor Processes and Distillation Ope

Organic Chemical Manufacturing

Industry (SOCMI)

rations in the Synthetic

Section 2147

Limiting VOC Emissions from SOCMI
Reactor Process and Distillation
Operations.

Apr. 1995, LR21:380

12/02/97, 62 FR 63658

Ref 52.999(c)(74).

Subchapter K

Limiting Volatile Organic Compound Emissions from Batch Processing
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Section 2149

Limiting Volatile Organic Compound
Emissions from Batch Processing.

Apr. 1995, LR21:387

12/02/97, 62 FR 63658

Ref 52.999(c)(74).

Subchapter L

Limiting Volatile O

rganic Compound Emissions from Cleanup Solvent Processing

Section 2151

Table 8

Limiting Volatile Organic Compound
Emissions from Cleanup Solvent
Processing.

Untitled [List of Synthetic Organic
Chemicals].

Apr. 1995, LR21:391

Dec. 1987, LR13:741

12/02/97, 62 FR 63658

05/05/94, 59 FR 23166

Ref 52.999(c)(74).

Ref 52.999(c) (49)
and (60). Table ap-
proved at (c)(49) in-
cluded CAS num-
bers. Table ap-
proved at (c)(60)
did not include CAS
numbers.

Chapter 23—Control of Emissions from Specific Industries

Subchapter A

Chemical Woodpulping

Industry

Section 2301

Control of Emissions from the Chemi-
cal Woodpulping Industry.

Dec. 1987, LR13:741

03/08/89, 54 FR 09795

Ref 52.999(c)(49).

Subchapter B

Aluminum Plants

Section 2303

Standards  for  Horizontal  Stud
Soderberg Primary  Aluminum
Plants and Prebake Primary Alu-

minum Plants.

Dec. 1987, LR13:741

03/08/89, 54 FR 09795

Ref 52.999(c)(49).

Subchapter C

Phosphate Fertilizer Plants

Section 2305

Fluoride Emissions Standards for

Phosphate Fertilizer Plants.

Dec. 1987, LR13:741

03/08/89, 54 FR 09795

Ref 52.999(c)(49).

Subchapter D

Emission Standards for the Nitr

ic Acid Industry

Section 2307

Emission Standards for the Nitric Acid
Industry.

Dec. 1987, LR13:741

03/08/89, 54 FR 09795

Ref 52.999(c)(49).

Chapter 56—Prevention of Air Pollution Emergency Episodes

Section 5601
Section 5603 ..
Section 5605

Section 5607

Section 5609

Purpose

Scope

Episode Criteria and Air
Forecast.

Administrative Authority Will Deter-
mine When Criteria Level Has Been
Reached.

Preplanning Strategies Required: Alert
Level, Warning Level, and Emer-
gency Level.

Standby Plans to be Submitted When

Pollution

Requested by Administrative
Authority.

Emission  Reduction  Plans—Alert
Level.

Emission Reduction Plans—Warning
Level.

Emission Reduction
gency Level.

Plans—Emer-

Dec. 1987, LR13:741
Dec. 1987, LR13:741 ...
Dec. 1987, LR13:741

Dec. 1987, LR13:741

Jun. 1988, LR14:348

Dec. 1987, LR13:741

Dec. 1987, LR13:741
Dec. 1987, LR13:741

Dec. 1987, LR13:741

03/08/89, 54 FR 09795
03/08/89, 54 FR 09795
03/08/89 54 FR 09795

03/08/89, 54 FR 09795

06/15/89, 54 FR 25451

03/08/89, 54 FR 09795

03/08/89, 54 FR 09795
03/08/89, 54 FR 09795
03/08/89, 54 FR 09795

Ref 52.999(c)(49).
Ref 52.999(c)(49).
Ref 52.999(c)(49).

Ref 52.999(c)(49).

Ref 52.999(c)(50).

Ref 52.999(c)(49).

Ref 52.999(c)(49).
Ref 52.999(c)(49).
Ref 52.999(c)(49).

Chapter 60—Test Methods—NSPS Division’s Source Test Manual

40 CFR 60, Appendix A NSPS Meth-
ods 1 to 41.

Dec. 1987, LR13:741

03/08/89, 54 FR 09795

Ref 52.999(c)(49).

Chapter 61—Divisions Source Test Met

hod

Subchapter A

Method 43—Capture Efficiency Test Procedures

Section 6121
Section 6123 ..
Section 6125 ..
Section 6127

Principle
Definitions ...
Applicability
Specific Requirements

Jul. 1991, LR17:653
Jul. 1991, LR17:653 ...
Jul. 1991, LR17:653 ...
Jul. 1991, LR17:653

05/05/94, 59 FR 23166
05/05/94, 59 FR 23166
05/05/94, 59 FR 23166
05/05/94, 59 FR 23166

Ref 52.999(c)(60).
Ref 52.999(c)(60).
Ref 52.999(c)(60).
Ref 52.999(c)(60).
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Section 6129
Section 6131 ..

Recording and Reporting
Procedures for Method 43

6131.A e Procedure F.1—Fugitive VOC Emis-
sions from Temporary Enclosures.

6131.B ..cceoviiees Procedure F.2—Fugitive VOC Emis-
sions from Building Enclosures.

6131.C ..o Procedure G.1—Captured vVOC
Emissions.

6131.D .ccooeeriires Procedure G.2—Captured VOC Emis-
sions (Dilution Technique).

6131.E ..ccooviiees Procedure L—VOC Input .........cceeeneee

6131.F ..coveiiiis Procedure T—Criteria for Verification

Enclosure.

of a Permanent or Temporary Total

Jul.
Jul.
Jul.

Jul.

Jul.

Jul.

Jul.
Jul.

1991, LR17:653
1991, LR17:653 ...
1991, LR17:653

1991, LR17:653

1991, LR17:653

1991, LR17:653

1991, LR17:653
1991, LR17:653

05/05/94, 59 FR 23166
05/05/94, 59 FR 23166
05/05/94, 59 FR 23166
05/05/94, 59 FR 23166
05/05/94, 59 FR 23166
05/05/94, 59 FR 23166

05/05/94, 59 FR 23166
05/05/94, 59 FR 23166

Ref 52.999(c)(60).
Ref 52.999(c)(60).
Ref 52.999(c)(60).
Ref 52.999(c)(60).
Ref 52.999(c)(60).
Ref 52.999(c)(60).

Ref 52.999(c)(60).
Ref 52.999(c)(60).

Chapter 63—Test Methods—LESHAP Division’s Source Test Manual

6301 to 6401

40 CFR 61, Appendix B Test Methods

Dec

. 1987, LR13:741 ..

03/08/89, 54 FR 09795

Ref 52.999(c)(49).

Chapter 65—Rules and Regulations for the Fee System of the Air Quality Control Programs

Section 6501
Section 6503 ..
Section 6505
Section 6507
Section 6509 ..
Section 6511 ..
Section 6513 ..
Section 6515 ..
Section 6517
Section 6519
Section 6521 ..
Section 6523

Authority
Definitions

Annual Fees
Methodology

Scope and Purpose

Application Fees

Determination of Fee ..
Method of Payment
Late Payment
Failure to Pay
Effective Date
Fee Schedule Listing

Dec

Dec.
Dec.
Dec.
Dec.
Dec.
Dec.
Dec.
Dec.
Dec.
Dec.

Nov

. 1987, LR13:741

1987, LR13:741 ..
1987, LR13:741 ..

1987, LR13:741 ..
1987, LR13:741 ..
1987, LR13:741 ..
. 1992, LR18:1256

1987, LR13:741 ...
1987, LR13:741 ...
1987, LR13:741 ...
1987, LR13:741 ...

1987, LR13:741 ...

03/08/89, 54 FR 09795
03/08/89, 54 FR 09795
03/08/89, 54 FR 09795
03/08/89, 54 FR 09795
03/08/89, 54 FR 09795
03/08/89, 54 FR 09795
03/08/89, 54 FR 09795
03/08/89, 54 FR 09795
03/08/89, 54 FR 09795
03/08/89, 54 FR 09795
03/08/89, 54 FR 09795
03/25/94, 59 FR 14114

Ref 52.999(c)(49).
Ref 52.999(c)(49).
Ref 52.999(c)(49).
Ref 52.999(c)(49).
Ref 52.999(c)(49).
Ref 52.999(c)(49).
Ref 52.999(c)(49).
Ref 52.999(c)(49).
Ref 52.999(c)(49).
Ref 52.999(c)(49).
Ref 52.999(c)(49).
Ref 52.999(c)(61).

(d) EPA-approved State Source-specific requirements.

EPA-APPROVED LOUISIANA SOURCE-SPECIFIC REQUIREMENTS

State ap-
Name of source Permit number proval/effec- EPA approval date Comments
tive date
Lead SIP for Ethyl Corp. in Baton | Compliance order ............... 01/27/89 | 06/27/89, 54 FR 27002 ...... Amended Compliance  order
Rouge. dated 01/31/86. Modeling 05/
27/88. State letter 01/27/89.
Ref 52.999(c)(51).
Vulcan Materials Company Facil- | 1829T(M=2) ........ccccevvvenen. 07/28/89 | 10/10/89, 54 FR 41444 ...... Revision of Bubble Permit.
ity in Geiser, Ascension Parish. Issued 03/24/83, amended 07/
28/89. Ref 52.999(c)(52).
American Cyanamid Company | 1896(M=2) ........cccccevcvveernen. 07/20/89 | 11/27/89, 54 FR 48743 ...... Revision of Bubble Permit.
Fortier Plant in Westwego, Jef- Issued 10/17/84, amended 07/
ferson Parish. 20/89. Ref 52.999(c)(53).
Vista Chemical Company Facility | 1828(M—2) ........cccccceervernen. 09/25/86 | 02/02/90, 55 FR 03598 ...... Bubble Permit. Submitted by
in Westlake, Louisiana. Governor on 11/22/83, amend-
ed 09/25/86. Ref
52.999(c)(54).
Union Carbide Facility in | 1836T(M=1) ..cccceevvrrrieninens 05/05/90 | 07/18/90, 55 FR 29205 ...... Revision of Bubble Permit. Sub-
Hahnville, Louisiana. mitted by Governor on 10/19/
83, amended 04/23/87, revised
05/05/90. Ref 52.999(c)(55).
Dow  Chemical Facility in | 1838T(M—=2) ...oeecvvriiiiieeiins 10/16/91 | 10/04/94, 59 FR 50500 ...... Revision of Bubble Permit.
Plaquemine, Iberville Parish. Issued 7/28/83, amended 10/
16/91. Ref 52.999(c)(62).
Exxon Compliance Date Exten- | N/A ....ocooiiiiiiiiiiiiiiiiee 09/12/97 | 05/11/98, 63 FR 25773 ...... Extension of compliance date to
sion, Baton Rouge Refinery. LAC 33:ll, 2103.D.4 Ref
52.999(c)(79).

(e) EPA approved nonregulatory provisions and quasi-regulatory measures.
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EPA APPROVED LOUISIANA STATUTES IN THE LOUISIANA SIP

L ] . State approval/
State citation Title/subject eﬁecti\f)ep date EPA approval date Comments
LA. R.S. of 1950. Title 40, Chapter 12. The Louisiana Air Control Law, Part 1, Louisiana Air Control Commission

40:2201 CHAHON v Apr. 02/14/80, 45 FR 09909 ...... Ref 52.999(c)(15).

40:2202 ... Definition Apr. 02/14/80, 45 FR 09909 ...... Ref 52.999(c)(15).

40:2203 Commission created; domicile; membership; tenure; | Apr. 02/14/80, 45 FR 09909 ...... Ref 52.999(c)(15).
meetings.

40:2204 Powers and Duties of Commission ................ Apr. 02/14/80, 45 FR 09909 ...... Ref 52.999(c)(15).

40:2205 ... Powers and Duties of Technical Secretary Apr. 02/14/80, 45 FR 09909 ...... Ref 52.999(c)(15).

40:2206 Approval of rules and regulations; public hearings; | Apr. 02/14/80, 45 FR 09909 ...... Ref 52.999(c)(15).
difference.

40:2207 ............ Validity of rules or regulations; declaratory judge- | Apr. 1979 .......... 02/14/80, 45 FR 09909 ...... Ref 52.999(c)(15).
ment.

40:2208 ............ Investigations; complaints; hearings; recommenda- | Apr. 1979 .......... 02/14/80, 45 FR 09909 ...... Ref 52.999(c)(15).
tions.

40:2209 ............ Procedure at hearings ........ccccceveveevvinenninnnn, Apr. 1979 .......... 02/14/80, 45 FR 09909 ...... Ref 52.999(c)(15).

40:1077 ............ Secret processes or methods as confidential 01/01/80 ........... 06/09/82, 47 FR 25013 ...... Ref 52.999(c)(39) Old

section name 2210.

40:2211 ............ VarANCES ....veiiiiiiieiiie e Apr. 02/14/80, 45 FR 09909 ...... Ref 52.999(c)(15).

40:2212 ... Failure to act on petition for variance . Apr. 02/14/80, 45 FR 09909 ...... Ref 52.999(c)(15).

40:2213 ............ Judicial FEVIEW ......coveveceeeeeeeeeeeees e Apr. 02/14/80, 45 FR 09909 ...... Ref 52.999(c)(15).

40:2214 ............ Injunction; penalties for violations of orders of the | Apr. 02/14/80, 45 FR 09909 ...... Ref 52.999(c)(15).
commission.

40:2215 ............ Actions inuring to benefit the state ........ccccccccvveenenn. Apr. 1979 .......... 02/14/80 45 FR 09909 ....... Ref 52.999(c)(15).

40:2216 ............ Act as exclusive means of control; nuisances .......... Apr. 1979 .......... 02/14/80, 45 FR 09909 ...... Ref 52.999(c)(15).

LA. R.S. of 1992. Title 30 and 36, Subtitle Il. Environmental Quality, Chapter 3. Louisiana Air Control Law

30:2060 N.6 ...... Toxic air pollution emission control program ............. 10/22/92 ........... 06/23/94, 59 FR 32359 ...... Ref 52.999(c)(63).

30:2061 ............ Small Business Stationary Source Technical and | 10/22/92 ........... 06/23/94, 59 FR 32359 ...... Ref 52.999(c)(63).
Environmental Compliance Assistance Program.

30:2062 ............ Louisiana Small Business Compliance Advisory | 10/22/92 ........... 06/23/94, 59 FR 32359 ...... Ref 52.999(c)(63).
panel.

36:239(H) ......... Transfer of agencies and functions to the Depart- | 10/22/92 ........... 06/23/94, 59 FR 32359 ...... Ref 52.999(c)(63).
ment of Environmental Quality.

EPA APPROVED CONTROL MEASURES IN THE LOUISIANA SIP

State sub-
Control measures Applicable g%)grr]?gi:‘lecaor nonattain- mgtf}f%lcg\e}ée/ EPA approval date Comments
date

Federal Hydrocarbon Standards ....... Region 106, SE LA-SE TX AQCR 03/30/73 | 06/22/73 38 FR 16565 ....... Ref 52.999(c)(04).
PM Strategy ...cccovveveviiieevieeevieeens Region 106, SE LA-SE TX AQCR 01/02/73 | 07/19/77, 42 FR 37000 ...... Ref 52.999(c)(06).
Air Quality Maintenance Area for PM | Shreveport, LA .......ccccoceevvieeeiiiveenns 12/09/77 | 08/18/78, 43 FR 36628 ...... Ref 52.999(c)(09).
Air Quality Surveillance Network ...... New Orleans, LA ......ccccevviieeiinnenn. 04/03/78 | 01/29/79, 44 FR 05601 ...... Ref 52.999(c)(10).

Change of sampling

site location.
Louisiana Ozone SIP .......cccccevcieenne Nonattainment areas, AQCR 022 04/30/79 | 02/14/80, 45 FR 09909 ...... Ref 52.999(c)(15).
and 106. Part D requirement.
Evidence of Notice and Public Hear- | Statewide ........ccccccooviveiviieiiienennnen. 06/20/79 | 02/10/82, 47 FR 06017 ...... Ref 52.999(c)(16).
ing.

Emission Inventory .........ccccceeveieens Nonattainment areas ..............cco...... 08/28/78 | 02/14/80, 45 FR 09909 ...... Ref 52.999(c)(17).
Air Quality Surveillance Network ...... Statewide ....ccooecveevieee e, 01/10/80 | 08/06/81, 46 FR 40006 ...... Ref 52.999(c)(20).

Final Revisions to

ambient monitoring.
Lead SIP ..o Baton Rouge, LA .......ccooviviiiiiieen. 10/31/83 | 05/01/84, 49 FR 18485 ...... Ref 52.999(c)(40).
NSR and Visibility Monitoring ........... Class | Federal Areas in LA ............ 10/14/85 | 06/10/86, 51 FR 20969 ...... Ref 52.999(c)(44).
Small Business Program ................... Statewide 10/22/92 | 06/23/94, 59 FR 32359 ...... Ref 52.999(c)(63).
Redesignation Request and Mainte- | Pointe Coupe Parish ...........c.......... 12/20/95 | 01/06/97, 61 FR 00648 ...... Ref 52.999(c)(70).
nance Plan.

Revision to SIP, 15% ROP Plan ....... Nonattainment areas ..............cccc..... 12/15/95 | 10/22/96, 61 FR 54737 ...... Ref 52.999(c)(71).
VOC RACT Negative Declarations ... | Baton Rouge nonattainment area ... 12/15/95 | 10/30/96, 61 FR 55894 ...... Ref 52.999(c)(72).
Redesignation Request and Mainte- | Calcasieu Parish ...........cccccocceeennee. 12/20/95 | 05/02/97, 62 FR 24036 ...... Ref 52.999(c)(73).

nance Plan.
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[FR Doc. 98-30151 Filed 11-10-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 62

[AD-FRL—6185-4]

RIN 2060-ZA03

Federal Plan Requirements for Large
Municipal Waste Combustors

Constructed on or Before September
20, 1994

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This action promulgates
(adopts) a Federal plan to implement
emission guidelines for MWC units
located in areas not covered by an
approved and currently effective State
plan. The Federal plan is an interim
action because on the effective date of
an approved State plan, the Federal plan
will no longer apply to MWC units
covered by the State plan. This MWC
Federal plan includes the same required
elements as a State plan as specified in
40 CFR part 60, subpart B. These
elements are: identification of legal
authority; identification of mechanisms
for implementation; inventory of
affected facilities; emission inventory;
emission limits; compliance schedules;
public hearing requirements; reporting
and recordkeeping requirements; and
public progress reports.

On December 19, 1995, EPA adopted
emission guidelines for existing
municipal waste combustor (MWC)
units. Section 129 of the Clean Air Act
(Act) requires States with existing MWC
units subject to the guidelines to submit
plans to EPA that implement and
enforce the emission guidelines. The
State plans were due on December 19,
1996. States without MWC units subject
to the emission guidelines must submit
a negative declaration letter. Following
receipt of a State plan, EPA has up to
6 months to approve or disapprove the
plan. If a State with existing MWC units
does not submit an approvable plan
within 2 years after promulgation of the
guidelines (i.e., December 19, 1997), the
Act requires EPA to develop,
implement, and enforce a Federal Plan
for MWC units in that State. This MWC
Federal plan was proposed on January
23,1998 (63 FR 3509).

EFFECTIVE DATE: The effective date of

this MWC Federal plan is December 14,
1998. The incorporation by reference of
certain publications listed in the rule is

approved by the Director of the Federal
Register as of December 14, 1998.
Judicial Review. This section 111(d)/
129 rule for municipal waste
combustors was proposed on January
23,1998 (63 FR 3509). This notice
promulgating a rule for municipal waste
combustors constitutes final
administrative action concerning that
proposal. Under section 307(b)(1) of the
Act, judicial review of this final rule is
available only by filing a petition for
review in the U.S. Court of Appeals for
the District of Columbia Circuit by
January 11, 1999. Under section
307(d)(7)(B) of the Act, only an
objection to this rule that was raised
with reasonable specificity during the
period for public comment can be raised
during judicial review. Moreover, under
section 307(b)(2) of the Act, the
requirements established by today’s
final action may not be challenged
separately in any civil or criminal
proceeding brought by the EPA to
enforce these requirements.
ADDRESSES: Docket. Docket numbers A—
89-08, A—90-45, and A—97-45 contain
the supporting information for this
promulgated rule and the supporting
information for EPA’s promulgation of
emission guidelines for existing MWC
units. Public comments on the proposed
rule for this action were received in
docket number A—97-45. The dockets
are available for public inspection and
copying between 8:00 a.m. and 5:30
p.m., Monday through Friday, at EPA’s
Air and Radiation Docket and
Information Center (Mail Code 6102),
401 M Street, SW, Washington, DC
20460, or by calling (202) 260-7548.
The docket is located at the above
address in Room M-1500, Waterside
Mall (ground floor, central mall). A
reasonable fee may be charged for
copying.
FOR FURTHER INFORMATION CONTACT: For
procedural and implementation
information regarding this Federal Plan,
contact Ms. Julie Andresen McClintock
at (919) 541-5339, Program Review
Group, Information Transfer and
Program Integration Division (MD-12),
U.S. Environmental Protection Agency,
Research Triangle Park, North Carolina
27711. For technical information
regarding State plans, contact Mr. Walt
Stevenson at (919) 541-5264,
Combustion Group, Emission Standards
Division (MD-13), U.S. Environmental
Protection Agency, Research Triangle
Park, North Carolina 27711. For State-
specific information regarding the
implementation of this Federal plan,
contact the appropriate Regional Office
(table 2) as shown in section | of
SUPPLEMENTARY INFORMATION.

The following outline shows the
organization of the SUPPLEMENTARY
INFORMATION section of this preamble.

I. Background of MWC Regulations and
Affected Facilities
A. Background of MWC Regulations
B. MWC Federal Plan and Affected
Facilities
C. Status of State Plans
1. Required Elements of the MWC Federal
Plan
111. Changes Since Proposal
A. Final Control Plan Requirements
B. Dates for Increments of Progress
C. Options 1, 2, and 3 and Site-specific
Compliance Schedules
D. Compliance Dates Already Achieved
E. Subpart Cb Amended Emission Limits
IV. Summary of Federal Plan Emission Limits
and Requirements
V. Implementation of Federal Plan and
Delegation
A. Background of Authority
B. Delegation of the Federal Plan
C. Mechanisms for Transferring Authority
VI. Title V
VII. Administrative Requirements
A. Docket
B. Paperwork Reduction Act
C. Executive Order 12866
D. Unfunded Mandates Reform Act of 1995
E. Regulatory Flexibility Act/Small
Business Regulatory Enforcement
Fairness Act of 1996
F. Submission to Congress and the General
Accounting Office
G. National Technology Transfer and
Advancement Act
H. Executive Order 12875
|. Executive Order 13084
J. Executive Order 13045

SUPPLEMENTARY INFORMATION:

I. Background of MWC Regulations and
Affected Facilities

A. Background of MWC Regulations

On February 11, 1991 (56 FR 5488),
EPA promulgated in the Federal
Register emission guidelines for existing
MWC units (40 CFR part 60, subpart Ca)
under authority of section 111 of the Act
as amended in 1977. On September 20,
1994, EPA proposed revised emission
guidelines for MWC units (40 CFR part
60, subpart Cb) under sections 111 and
129 of the Act as amended in 1990. On
December 19, 1995, EPA issued final
emission guidelines applicable to small
and large categories of MWC units.1 See
60 FR 65387. On April 8, 1997, the
United States Court of Appeals for the
District of Columbia Circuit vacated
subpart Cb as it applies to MWC units
with an individual capacity to combust
less than or equal to 250 tons per day

1The small category comprised all MWC units
located at facilities with total capacity to combust
between 35 mg/day (40 tons per day), and 225 mg/
day (250 tons per day) of MSW. The large category
comprised all MWC units located at facilities with
total capacity to combust greater than 250 tons per
day of MSW.
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of municipal solid waste (MSW) (small
MWC units), and all cement kilns
combusting MSW, consistent with their
opinion in Davis County Solid Waste
Management and Recovery District v.
EPA, 101 F.3d 1395 (D.C. Cir. 1996),
amended, 108 F.3d 1454 (D.C. Cir.
1997). As a result, subpart Cb applies to
MWC units with an individual capacity
to combust more than 250 tons per day
of MSW per unit (large MWC units). On
August 25, 1997 (62 FR 45116), EPA
published changes to the emission
guidelines to address the court decision.
Those changes went into effect on
October 24, 1997 and State plans
incorporating those changes were due
on August 25, 1998.

States with existing large MWC units
subject to the emission guidelines were
required to submit to EPA a plan that
implements and enforces the guidelines
within 1 year after promulgation of the
guidelines, or by December 19, 1996. As
stated in the proposal preamble, the
court’s order that vacated the
applicability of the guidelines to small
MWC units and cement kilns did not
affect the due date or the required
content of State plans for Large MWC
units. The due date for State plans
remained December 19, 1996. Section
129(b)(3) of the Act requires EPA to
develop, implement, and enforce a
Federal plan for large units located in
States that have not submitted an
approvable plan within 2 years after
promulgation of the guidelines, or by
December 19, 1997.

Today’s action adopts a Federal plan
for MWC units that are not yet covered
by an approved State plan. The
elements of the Federal plan are
summarized in section Il of this
preamble. This MWC Federal plan was
proposed in the Federal Register on
January 23, 1998 (63 FR 3509).
Comment letters were received through
March 24, 1998. An opportunity for
public hearing was offered, but no
requests were received and a public
hearing was not held. The public
comments and EPA’s responses are also
documented in “Municipal Waste
Combustion: Background Information
Document for Federal Plan—Public
Comments and Responses” (EPA-456/
R-98-005), docket A—97-45, item I1I-B—
1. The EPA’s responses to the public
comments and changes to the regulation
are also summarized in section Il of this
preamble.

B. MWC Federal Plan and Affected
Facilities

This MWC Federal plan affects all
MWC units with a combustion capacity
greater than 250 tons per day of
municipal solid waste (large MWC

units) that commenced construction on
or before September 20, 1994 that are
not covered by an EPA approved and
currently effective State or Tribal plan.
This Federal plan, or portions thereof,
also applies to each affected facility in
any State whose approved State plane is
subsequently vacated in whole or in
part.

Section 129 of the Act specifies that
the Federal plan applies to MWC units
located in any State that has not
submitted an “‘approvable” State plan
by December 19, 1997. The EPA
received several State plans before
December 19, 1997 and those plans
were approved; five more plans were
approved by August 15, 1998. Any
MWC units covered by plans submitted
after December 19, 1997 are covered by
the Federal plan until the State plan is
approved and becomes effective. An
approved State plan is a State plan that
EPA has reviewed and approved based
on the requirements in 40 CFR part 60,
subpart B to implement and enforce 40
CFR part 60, subpart Cb. The State plan
is effective on the date specified in the
notice published in the Federal Register
announcing EPA’s approval.

Today’s adoption of this MWC
Federal plan does not preclude a State
from submitting a State plan later. If a
State submits a State plan after today’s
publication of the MWC Federal plan,
EPA will review and approve or
disapprove the State plan. If EPA
approves the State plan, then the
Federal plan no longer applies as of the
effective date of the State plan. (See the
discussion in State Submits A State
Plan After Large MWC Units in the State
Are Subject to the Federal Plan in
section V of this preamble.)

Sections 62.14100 and 62.14102 of
subpart FFF describe the MWC units
included and excluded from the Federal
plan. The exclusion table in §62.14102
of subpart FFF lists those units, by
State, to which the MWC Federal plan
currently does not apply. The exclusion
table is provided as a matter of
convenience and is not controlling in
determining whether a large MWC unit
is subject to the Federal plan. Any large
MWC unit not covered by an approved
and currently effective State plan is
subject to the Federal plan. As State
plans are approved, EPA will
periodically amend the exclusion table
in §62.14102 of subpart FFF to identify
MWC units covered in EPA-approved
and currently effective State plans.

If a large MWC unit was overlooked
by a State and the State submitted a
negative declaration letter, the large unit
would be subject to this Federal plan.
Also, the EPA believes that no large
MWC units are located in Indian

country. In the unlikely event that a
large MWC unit is located in Indian
country, then the unit would be covered
by the Federal plan, unless it is covered
by an approved and currently effective
Tribal plan. The tribal Authority Rule
authorizes eligible Tribal governments
to submit to EPA a section 129/111(d)
State plan for MWCs (63 FR 7254,
February 12, 1998). The Tribal
Authority Rule also contains a
discussion on the EPA’s authority to
implement Clean Air Act programs in
Indian country. See also the preamble
discussion in the Federal Operating
Permits Program proposed rule
published on March 21, 1997, 62 FR
13747.

C. Status of State Plans

Many States are making significant
progress on their State plans. Twenty-
four States have large MWC units and
require State plans. The EPA has
approved the State plans for Florida (62
FR 36995), Georgia (63 FR 27494),
Ilinois (62 FR 67570), Minnestoa (63 FR
43080), New York (63 FR 41427),
Oregon (62 FR 36995), South Carolina
(63 FR 40046), and Tennessee 2 and the
MWC units covered in those State plans
are not covered by the MWC Federal
plan, as of the effective date specified in
the Federal Register notice announcing
EPA’s approval of the State plan. The
EPA expects more State plans to be
approved in the next few months. Table
1 summarizes the status of States
without State plans. The table is based
on information received from EPA
Regional Offices (A—97-45, IV-J-2). The
status of States without State plans as of
July 27, 1998 is as follows:

¢ The EPA has received a negative
declaration letter from States listed in section
| of table 1 stating that there are no large
MWC units in these States; thus EPA is not
expecting a State plan to be submitted from
these States. However, in the unlikely event
that there are large MWC units located in any
of these States, this Federal plan would
automatically apply to them;

« The EPA has received a State plan from
States listed in section Il of table 1 and the
State plans currently are being reviewed by
EPA. The Federal plan covers large MWC
units in these States until these State plans
are approved by EPA and become effective;

« The EPA has received a State plan or a
negative declaration letter from the States
listed in section 11l of table 1. The large MWC

2Program approval of the State plan has been
signed by the Regional Administrator, but not yet
published in the Federal Register. If the approval
of the State plan occurs in a timely fashion, the
State plan and not the Federal plan will apply.
However, if approval is delayed for reasons such as
receipt of adverse comments, the Federal plan will
apply for the short period until the State plan is
approved. Any delay in the approval of a State plan
will be announced in the Federal Register.
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units in these States are subject to the MWC
Federal plan until a State plan applicable to
large MWC units is approved by EPA and
become effective.

TABLE 1.—STATUS OF STATES
WITHOUT AN APPROVED STATE PLAN2

State Status ¢

I. Negative Declaration Submitted to EPA

Region I:
Rhode Island ..........ccccceeevveeeennnen. A
VEermont ......ccccccevvvvvvenrnernnnninnnnnn A

Region I
Puerto Rico
Virgin Islands

Region 1l1b:
Delaware
District of Columbia .
West Virginia

Region 1V:
Kentucky
Mississippi
North Carolina

Region V:
Wisconsin

Region VI:
Arkansas
Louisiana
New Mexico ...
Texas

Region VII:
lowa
Kansas .
Missouri ...
Nebraska

Region VIII:
Colorado
Montana
North Dakota
South Dakota
Utah
Wyoming

Region IX:
American Samoa
Arizona

TABLE 1.—STATUS OF STATES WITH-
OUT AN APPROVED STATE PLAN2—
Continued

State Statusc
Nevada .....cccceeeeiviiiiiieeee e, A
Northern Mariana Islands ........... A
Region X:
Alaska ....occvveeiiiiieiee e A
1dah0 e A

Il. State plan submitted to EPA

Region I:

Maine ......ccooeoiiiieiie e B
Region lIl:

Maryland .........ccocevciiiiiiiicnies C

Pennsylvania ........c.cccccovviiennennns C
Region VI:

Oklahoma ........ccooevveiiiniciicine B

Ill. Neither a State plan nor a negative
declaration letter submitted to EPA

Region I:

CoNNectiCut ......ccoceveevveniienieiiene D

New Hampshire .........ccccoeviens D

Massachusetts ..........ccceeeennenne D
Region II:

New Jersey .......cocovvveeieinniinnnnns D
Region lIl:

Virginia .....ceeeevveeeniiieeseee e D
Region 1V:

Alabama .......cccceeiiiiiiiieeee D
Region V:

Indiana .......ccooeeieiienie D

Michigan . D

ONIO i D
Region IX:

California ......c.cccovevviieniieieenens D

Guam D

Hawaii D
Region X:

Washington .........ccccceevcieeiiinenne D

aAny large MWC units in these States are
covered by the Federal plan.

bThe City of Philadelphia and Allegheny
County, Pennsylvania submitted documenta-
tion stating that they have no municipal waste
combustors that would be subject to the emis-
sion guidelines; however, the Pennsylvania
Department of Environmental Protection sub-
mitted a State plan.

cStatus codes.

A=Negative declaration submitted. No State
plan is expected. However, in the unlikely
event that large MWC units are located in any
of these States, this Federal plan would auto-
matically apply to them.

B=State plan has been submitted and is
being received by EPA. If the plan is approved
and becomes effective, MWC units covered by
the State plan would not be subject to the pro-
mulgated Federal plan.

C=State plan has been submitted, but is in-
complete.

D=State plan or negative declaration sub-
mittal has not been received.

Regulated Entities

Entities regulated by this action are
existing MWC units with the capacity to
combust greater than 250 tons per day
of MSW unless the unit is subject to a
section 111(d)/129 State plan that has
been approved by EPA and is in effect.
Today’s MWC Federal plan will affect
MWC units in 15 States. However, many
State plans are expected to be approved
in the next few months. Based on a 1997
MWC inventory and recent information
from EPA Regional Offices (A—97-45,
IV=J-2), this Federal plan is expected to
affect MWC units in 16 States.
Regulated categories and entities
include:

Category

Examples of regulated entities

Industry and Local Government Agencies

feeding municipal waste into large furnaces.

Waste-to-energy plants that generate electricity or steam from the combustion of garbage by

Incinerators that combust trash but do not recover energy from the waste.

The foregoing table is not intended to
be exhaustive, but rather provides a
guide for readers regarding entities
likely to be regulated by this MWC
Federal plan. For specific applicability

criteria, see 8862.14100 and 62.14102 of
subpart FFF.

Regional Office Contracts

For information regarding the
implementation of the MWC Federal
Plan, contact the appropriate EPA
Regional Office as shown in table 2.

TABLE 2.—EPA REGIONAL CONTACTS FOR MUNICIPAL WASTE COMBUSTORS

Regional contact

Phone No. Fax No.

John Courcier, U.S. EPA, Region | (Connecticut, Maine, Massachusetts, New Hampshire, Rhode Is-
land, Vermont), John F. Kennedy Federal Bldg., Boston, MA 02203-0001
Christine DeRosa, U.S. EPA, Region Il (New Jersey, New York, Puerto Rico, Virgin Islands), 290

Broadway, New York, NY 10007-1866

James B. Topsale, U.S. EPA/3AP22, Region Il (Delaware, District of Columbia, Maryland, Pennsyl-
vania, Virginia, West Virginia), 1650 Arch Street, Philadelphia, PA 19103-2029
Scott Davis, U.S. EPA/APTMD, Region IV (Alabama, Florida, Georgia, Kentucky, Mississippi, North
Carolina, South Carolina, Tennessee), 345 Courtland St., N.E., Atlanta, GA 30365

(617) 565-9462 (617) 565-4940

(212) 637-4022 |  (212) 637-3901

(215) 814-2190 |  (215) 814-2134

(404) 562-9127 | (404) 562-9095
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TABLE 2.—EPA REGIONAL CONTACTS FOR MUNICIPAL WASTE COMBUSTORS—Continued

Regional contact

Phone No. Fax No.

Douglas Aburano (MN)
Mark Palermo (IL, IN, OH) ...
Victoria Hayden (MI)
Charles Hatten (WI)

son Blvd., Chicago, IL 60604

Mick Cote, U.S. EPA, Region VI (Arkansas, Louisiana, New Mexico, Oklahoma, Texas), 1445 Ross
Ave., Suite 1200, Dallas, TX 75202—2733 ......cociiiieeiieiieaniee et eiee et ettt et te e e bt e sibeebeeabeesbeesaeees
Wayne Kaiser, U.S. EPA, Region VII (lowa, Kansas, Missouri, Nebraska), 726 Minnesota Ave., Kansas

City, KS 66101

U.S. EPA/AT18J, Region V (lllinois, Indiana, Michigan, Minnesota, Ohio, Wisconsin), 77 W. Jack-

Mike Owens, U.S. EPA, Region VIII (Colorado, Montana, North Dakota, South Dakota, Utah, Wyo-
ming), 999 18th Street, Suite 500, Denver, CO 80202—-2466
Patricia Bowlin, U.S. EPA/Air 4, Region IX (American Samoa, Arizona, California, Guam, Hawaii,
Northern Mariana Islands, Nevada), 75 Hawthorne Street, San Francisco, CA 94105
Catherine Woo, U.S. EPA, Region X (Alaska, Idaho, Oregon, Washington), 1200 Sixth Ave., Seattle,
WA 98I0 ..ottt R e e e Rt Rt r e r e r e

(312) 353-6960
(312) 886-6082
(312) 886-4023
(312) 886-6031

(312) 886-5824

(214) 665-7219 |  (214) 665-7263

(913) 551-7603 |  (913) 5517065
(303) 312-6440 |  (303) 312-6064
(415) 744-1188 |  (415) 744-1076

(206) 553-1814 |  (206) 553-0404

I1. Required Elements of the MWC
Federal Plan

Sections 111(d) and 129 of the Act, as
amended, 42 U.S.C. 7411(d) and
7429(b)(2), require States to develop and
implement State plans for MWC units to
implement and enforce the promulgated
emission guidelines. Subparts B and Cb
of 40 CFR part 60 require States to
submit State plans that include

specified elements. Because this Federal
plan is being adopted in lieu of State
plans, it includes the same essential
elements: (1) Identification of legal
authority, (2) identification of
mechanisms for implementation, (3)
inventory of affected facilities, (4)
emissions inventory, (5) emission limits,
(6) compliance schedules, (7) public
hearing requirements, (8) reporting and
recordkeeping requirements, and (9)

public progress reports. Each State plan
element was discussed in detail as it
relates to the Federal plan in the
preamble to the proposed rule (63 FR
3509). The following table (Table 3)
identifies each element and identifies
where it is located or codified. The EPA
received public comments on the
emission limits, compliance schedules,
and reporting presented in section Il of
this preamble.

TABLE 3.—REQUIRED ELEMENTS AND LOCATION

Require element of the MWC Federal plan

Where located

. Emissions inventory ...................
. Emission limits ................
. Compliance schedules

©CoO~NOUR~WNE

. Public progress reports

. Identification of legal authority ...........ccccceeeee
. Identification of mechanisms for implementation ...
. Inventory of affected facilities ............cc.ccccee.

. Public hearing requirements ............ccccoceevneene
. Reporting and recordkeeping requirements ..

Section 129(b)(3) of the Act.

Section V of this preamble.

Docket A-97-45, item |I-B-1.

Docket A—97-45, item [I-B-1.

40 CFR 62.14103, 62.14106, and 62.14107 of subpart FFF.
40 CFR 62.14108 of subpart FFF.

63 FR 3517, January 23, 1998.

40 CFR 62.14109 of subpart FFF.

63 FR 3517, January 23, 1998.

I11. Changes Since Proposal

This section of the preamble discusses
the changes to the MWC Federal plan
resulting from public comments. The
public comments received on the
proposed Federal plan are summarized
and addressed in the promulgation
background information document
(EPA—-456/R—-98-005, docket A—97—45,
111-B-1).

A. Final Control Plan Requirements

The proposed MWC Federal plan
included specific requirements for the
final control plan, which must be
submitted to meet the first of five
increments of progress toward
retrofitting air pollution control
equipment. Commenters indicated that
the detailed requirements, including a
requirement to prepare engineering

drawings and specifications, go beyond
the requirements in 40 CFR part 60,
subparts B and Cb and EPA'’s State plan
guidance document (EPA-456/R-96—
003, docket A—97-45, 1I-A-T7).
Commenters requested that EPA revise
the definition of final control plan to
maintain consistency with subparts B
and Cb and the State plan guidance
document. This would allow owners
and operators to better meet the
increment 1 date and would be
consistent with their efforts to prepare
the same material for the State plan. In
response to these comments, EPA
revised the definition of final control
plan to be consistent with 40 CFR part
60, subparts B and Cb and the State plan
guidance document. The final rule
requires a control plan, which can be a
letter or brief document, that describes

the controls or process changes that the
source will use to comply with the
emission limits and other requirements.
The EPA recognizes the importance of
maintaining consistency between the
Federal plan and previous rules and
guidance. By maintaining this
consistency, MWC owners and
operators will be preparing the same
final control plan whether they are
subject to the Federal plan or a
subsequently approved State plan,
unless the approved State plan contains
requirements that are more stringent
than those in the Federal plan. The
EPA’s goal is to allow owners and
operators sufficient time to select a
control technology, award contracts,
and begin construction to achieve
compliance by December 19, 2000.
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B. Dates for Increments of Progress

The proposed MWC Federal plan
included a generic compliance schedule
with five increments of progress toward
retrofitting air pollution control
equipment. The proposed Federal plan
would have required an owner or
operator to submit the final control plan
(increment 1) by September 21, 1998,
award contracts (increment 2) by May
18, 1999, begin construction (increment
3) by November 14, 1999, finish
construction (increment 4) by November
19, 2000, and achieve final compliance
(increment 5) by December 19, 2000.
The EPA received requests either to
delay the increment 1 compliance date
or “float” the increment dates relative to
publication of the final rule in the
Federal Register (i.e., each date would
fall a certain number of months after
publication). Commenters suggested
that floating the dates would provide
flexibility that would assist in achieving
final compliance.

To respond to these comments, EPA
delayed the increment 1 compliance
date to allow sufficient notice and a
reasonable amount of time for owners
and operators to submit their control
plans after the Federal plan rule is
adopted. The revised increment 1 date
is 60 days after today’s publication of
the Federal plan, which is about 2
months later than the proposed date of
September 21, 1998. This will allow an
owner or operator adequate time to
prepare the final control plan, which is
less detailed than would have been
required in the proposal.

The remaining dates (increments 2
through 5) in the generic compliance
schedule remain the same as in the
proposal. These dates were retained for
two reasons. First, these dates are
achievable and they are necessary for
MWC owners and operators to stay on
track to complete retrofits by December
19, 2000. Second, if alternative dates are
needed, an owner or operator may
request alternative dates for increments
2, 3, and 4 as discussed in the next
section of this preamble.

The EPA maintains that each date in
the generic compliance schedule is
achievable for MWC units. The generic
schedule is based on four retrofit
studies, which give a realistic estimate
of the time required for an owner or
operator to retrofit control equipment
and reach final compliance. To provide
maximum flexibility, the first three
Federal plan increments are based on
the maximum time required by any of
the cases studied. The fourth increment
was established to provide the
maximum time to retrofit and still meet
the final compliance date. The fifth and

final increment is dictated by the Act.
If the State or owners or operators wish
to differ from the generic compliance
schedule, they have the option of
submitting alternative dates for
increments 2 through 4, as described
below. Because EPA is allowing this
flexibility, EPA is not floating the
generic compliance dates in the final
Federal plan and is maintaining the
proposed compliance dates for
increments 2 through 5.

The EPA also maintains that MWC
owners and operators have had
adequate notice to begin retrofits. MWC
owners and operators have known that
they would need to install controls by
December 19, 2000 since the
promulgation of the emission guidelines
on December 19, 1995. In July of 1996,
EPA published the EPA State plan
guidance document (EPA-456/R-96—
003) that clearly describes the
increments of progress and the final
compliance date. Thus, MWC owners
and operators had adequate time to
develop their final control plans, plan
their increments, and begin retrofits.

C. Options 1, 2, and 3 and Site-specific
Compliance Schedules

Commenters supported EPA’s
approach in providing options for
establishing the dates for the five
increments of progress and EPA is
retaining the proposed approach in the
final Federal plan. The proposed
Federal plan included three options for
establishing the increment dates. Under
option 1, a facility subject to the Federal
plan would follow the generic
compliance schedule developed by
EPA. Under option 2, a State could
submit alternative increment dates
during the comment period that are
consistent with the State plan. Under
option 3, a State or the owner or
operator could submit alternative dates
for increments 2 through 4 on or before
the date the final control plan is due
under the generic compliance schedule.
In all options, increment 1 and 5 dates
must match increment 1 and 5 dates in
the generic compliance schedule. In
option 2, EPA reviewed the schedules
submitted during the comment period
and incorporated the approved
schedules into the final Federal plan. In
option 3, EPA would review the
schedules before approving them and
will periodically amend the site-specific
table (table 6 of subpart FFF) to identify
the MWC units with an EPA approved
site-specific schedule.

The EPA is keeping these options to
maintain consistency with State plans
and offer flexibility on intermediate
increments so long as the increment 1
and 5 dates are met. Many States

exercised option 2 and submitted site-
specific compliance schedules during
the comment period. The EPA reviewed
all schedules submitted by States to
determine if the schedules met the
increment 1 and 5 compliance dates.
The EPA reviewed justification letters
for increments 2, 3, and 4, if the dates
were later than the generic schedule.
Based on this review, EPA approved the
site-specific schedules for various MWC
facilities in the following States:
California, Maine, Maryland, New
Jersey, Pennsylvania, and Virginia.
These approved site-specific schedules
appear in table 6 of subpart FFF. The
background information document
(EPA-456/R-98-005, A—97-45, 111-B-1)
and a memorandum (A-97-45, IV-A-1)
available in the docket provide details
on the schedules submitted by the
commenters and EPA’s review process.

Note that under option 3, MWC
owners or operators and States still have
the opportunity to submit site-specific
alternative dates for increments 2, 3,
and 4 for approval at the time the final
control plan is due. MWC owners or
operators must submit the dates and a
justification to EPA and must provide
the State a copy. The EPA will review
and approve or disapprove the
alternative compliance dates in a timely
manner. In order to facilitate EPA
review, the site-specific schedule
requests should include a justification
for the site-specific schedule. The date
for achieving final compliance for all
schedules cannot be later than
December 19, 2000.

D. Compliance Dates Already Achieved

At proposal, several States without
approved State plans had submitted
site-specific compliance schedules that
included compliance dates that had
already been achieved. To make it clear
that these facilities must notify EPA
when they meet an increment, EPA
revised the format of the site-specific
compliance schedule in the final rule.
Rather than inserting “NA” (not
applicable) for increment dates that
have been achieved, EPA is inserting an
increment compliance date that falls 60
days after publication of the final
Federal plan. The owner or operator of
an MWC unit that is not covered by an
EPA approved and currently effective
State plan must submit a notification to
EPA stating that the increment was met.
This is the same notification as required
for all facilities subject to the Federal
plan. The owner or operator must mail
the (post-marked) notification to the
applicable EPA Regional Office within
10 business days of the increment date
defined in the Federal plan. For
increments that have been achieved, the
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due date for this notification is 70 days
(60 days plus 10 days) after publication
of this final rule. The EPA is requiring
notification to ensure completion of
increments so the facility will meet the
final compliance deadline.

E. Subpart Cb Amended Emission Limits

This MWC Federal plan implements
the emission guidelines (40 CFR part 60,
subpart Cb) for MWC units not covered
by an EPA approved and currently
effective State plan. Because this
Federal plan is being adopted in lieu of
State plans, it contains the same
elements required by 40 CFR part 60,
subparts B and Cb. Each element is
described in the Federal plan proposal
(62 FR 3509, January 23, 1998),
including the subpart Cb emission
limits. Subpart Cb was amended on
August 25, 1997 (62 FR 45116) to
include revised emission limits for
sulfur dioxide, hydrogen chloride, lead,
and nitrogen oxides. States were
required to incorporate the new limits
in their State plans by August 25, 1998.
The amended emission guidelines
required final compliance with the
amended emission limits no later than
5 years after promulgation (August 25,
2002), consistent with section 129 of the
Act. The EPA incorporated these revised

emission limits in the proposed MWC
Federal plan but proposed final
compliance by December 19, 2000.

One commenter requested that EPA
stagger the compliance dates for the
amended emission limits to August 25,
2002 to be consistent with the
maximum time allowed by subpart Cb,
as amended. The commenter was
concerned that there may be a
significant cost associated with
requiring earlier compliance with the
more strict standards. However, the
commenter was not able to provide any
specific cost information. The EPA
maintains that requiring compliance
with the revised limits by December 19,
2000 does not cause significant
additional burden or costs to facilities.
The same types of air pollution control
technology served as the basis for both
the 1995 limits and the 1997 amended
limits: spray dryer/fabric filter or
electrostatic precipitator (ESP), carbon
injection, and selective non-catalytic
reduction (SNCR) for non-refractory
combustor types. Large municipal waste
combustor units need to install controls
by December 19, 2000 to meet the
original limits. As soon as these controls
are installed, the units will also meet
the final, amended limits. The EPA’s
test data used to develop the emission

guidelines show that these controls
actually achieve emission levels well
below the 1995 and 1997 emission
limits (docket A—89-08 and A-90—45).
The 1997 limits are only slightly
different than the 1995 limits and will
not require major operational changes or
significantly increase costs. Section 129
of the Act and 40 CFR part 60, subpart
B, require compliance “‘as expeditiously
as practicable”” and compliance with all
limits by December 19, 2000 is
practicable. Thus, EPA is not changing
the proposed final compliance date for
the amended 1997 limits from December
19, 2000.

IVV. Summary of Federal Plan Emission
Limits and Requirements

The MWC Federal plan (40 CFR part
62, subpart FFF), which implements the
emission guidelines, includes emission
limits, operating practice requirements,
operator training and certification
requirements, and compliance and
performance testing requirements.
These emission limits and requirements
are the same as those in the emission
guidelines (40 CFR part 60, subpart Cb),
as amended. Table 4 summarizes the
requirements of the Federal plan rule
(40 CFR part 62, subpart FFF).

TABLE 4.—SUMMARY OF FEDERAL PLAN REQUIREMENTS FOR EXISTING MWCsab

Applicability:

The Federal plan applies to existing MWC units with capacities to combust greater than 250 tons per day of municipal solid waste unless
the unit is subject to a section 111(d)/129 State plan that has been approved by EPA and is currently effective.

Unit size (MSW combustion capacity)

>250 tons per day (referred to as a large MWC unit)

Good Combustion Practices:

Requirement

Subject to provisions listed below.

» A site-specific operator training manual is required to be developed and made available for MWC personnel.
* The EPA or a State MWC operator training course is required to be completed by the MWC chief facility operator, shift supervisors, and

control room operators.

* The ASME (or State-equivalent) provisional and full operator certification is required to be obtained by the MWC chief facility operator
(mandatory), shift supervisors (mandatory), and control room operators (optional).
* The MWC load level is required to be measured and not to exceed 100 percent of the maximum load level measured during the most re-

cent dioxin/furan performance test.

» The maximum PM control device inlet flue gas temperature is required to be measured and not to exceed the temperature 17°C above

the maximum temperature measured during the most recent dioxin/furan performance test.

* The CO level is required to be measured using a CEMS, and the concentration in the flue gas is required not to exceed the following:

Modular starved-air and excess-air
Mass burn waterwall and refractory
Mass burn rotary refractory
Fluidized-bed combustion
Pulverized coal/RDF mixed fuel-fired
Spreader stoker coal/RDF mixed fuel-fired
RDF stoker
Mass burn rotary waterwall

MWC type

MWC Organic Emissions (measured as total mass dioxins/furans):
« Dioxins/furans (performance test by EPA Reference Method 23).

MWC units utilizing an ESP-based air pollution control system

MWC units utilizing a nonESP-based air pollution control system

MWC Metal Emissions:

Averaging

CO level time

60 ng/dscm total mass (mandatory) or 15 ng/dscm total mass (optional

to qualify for less frequent testing),c.

30 ng/dscm total mass (mandatory) or 15 ng/dscm total mass (optional

to qualify for less frequent testing),c.
* Basis for dioxin/furan limits GCP and SD/ESP or GCP and SD/FF, as specified above.

* PM (performance test by EPA Reference Method 5).
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27 mg/dscm (0.012 gr/dscf).

» Opacity (performance test by EPA Reference Method 9).
10 percent (6-minute average).

» Cd (performance test by EPA Reference Method 29). 0.040 mg/dscm (18 gr/million dscf).

* Pb (performance test by EPA Reference Method 29).
0.44 mg/dscm (200 gr/million dscf).

* Hg (performance test by EPA Reference Method 29).
0.080 mg/dscm (35 gr/million dscf) or 85-percent reduction in Hg emissions.

» Basis for PM, opacity, Cd, Pb, and Hg limits GCP and SD/ESP/CI or GCP and SD/FF/CI.

MWC Acid Gas Emissions:

* SO; (performance test by CEMS).
29 ppmv or 75-percent reduction in SO, emissions.

* HCI (performance test by EPA Reference Method 26).
29 ppmv or 95-percent reduction in HCI emissions.

* Basis for SO» and HCI limits.
See basis for MWC metals.

Nitrogen Oxides Emissions:

* NOx (performance test by CEMS):
MaSS DU WALEIWAL .......oiiiiiii ettt e nae e sene s
Mass burn rotary waterwall .......
Refuse-derived fuel combustor ..

FIUIdIiZEd DEA COMBUSTOT ..ottt ettt b ettt et e ab e nae e b nees 180 ppmv.

MASS DUIN TEIFACIONY ...ttt ettt e e b No NOx control requirement.
* Basis for NOx limits:

MWC UNItS @XCEPL FEITACIOTY ....ooiiiiiiiiiie ittt SNCR.

REFTACIONY MWWC UNIES ...eiiiieiii ettt et b e et h et e b e e b e e s hb e et e enb e et e e e rb e e naeeenbeeenes No NOx control requirement.

Fugitive Ash Emissions:
 Fugitive emissions (performance test by EPA Reference Method 22).
Visible emissions 5 percent of the time from ash transfer systems except for maintenance and repair activities.
* Basis for fugitive emission lIMit ............ccocceeriiiiiiiiiicee e Wet ash handling or enclosed ash handling.
Performance Testing and Monitoring Requirements:
* Reporting frequency .............

Annual (semiannual if violation).

* Load, flue gas temperature .. Continuous monitoring, 4-hour block arithmetic average.
® CO e CEMS, 4-hour block or 24-hour daily arithmetic average, as applicable.
» Dioxins/furans, PM, Cd, Pb, HCI, and Hg . Annual stack test.
» Opacity ... ... COMS (6-minute average) and annual stack test.
8 S0 s CEMS 24-hour daily geometric mean.
Fugitive ash emissions Annual test
® NOKX ot s CEMS, 24-hour daily arithmetic average.

Compliance Schedule:
See Section Il of this preamble and 40 CFR part 62, subpart FFF.

aAll concentration levels in the table are converted to 7 percent O, dry basis.
blist of acronyms and abbreviations.

ASME—American Society of Mechanical Engineers.

C—=Celsius.

Cd—cadmium.

CEMS—continuous emissions monitoring system.

Cl—carbon injection.

CO—carbon monoxide.

COMS—continuous opacity monitoring system.

ESP—electrostatic precipitator.

FF—fabric filter.

gr/dscm—grains per dry standard cubic meter.

Hg—mercury.

MSW—municipal solid waste.

MWC—municipal waste combustor.

ng/dscm—nanograms per dry standard cubic meter.

NOx—nitrogen oxides.

O>—oxygen.

Pb—lead.

PM—particulate matter.

RDF—refuse-derived fuel.

SD—spray dryer.

SNCR—selective noncatalytic reduction.

TEQ—toxic equivalency.
cAlthough not part of the dioxin/furan limit, the dioxin/furan total mass limits of 30 ng/dscm and 60 ng/dscm are equal to about 0.3 to 0.8 ng/

dscm TEQ and 0.7 to 1.4 ng/dscm TEQ, respectively. The optional reduced testing limit of 15 ng/dscm total mass is equal to about 0.1 to 0.3 ng/
dscm TEQ.

V. Implementation of Federal Plan and  emission guidelines that are applicable  enforcing them, and the State or Federal

Delegation to existing solid waste incineration plan has become effective. In cases

A. Background of Authority sources. The emission guidelines are not where a State has not submitted an
) enforceable, however, until the EPA approvable plan, the EPA must adopt a
Under sections 111(d) and 129 of the ~ approves a State plan or adopts a MWC Federal plan for sources in the

Act, the EPA is required to adopt Federal plan for implementing and State as an interim measure to



63198  Federal Register/Vol. 63,

No. 218/ Thursday, November 12, 1998/Rules and Regulations

implement the emission guidelines until
a State plan is approved and becomes
effective. A few States may not submit

a State plan at all.

Congress has determined that the
primary responsibility for air pollution
prevention and control rests with State
and local agencies. (See section
101(a)(3) of the Act.) Consistent with
that overall determination, Congress
established sections 111 and 129 of the
Act with the intent that the States and
local agencies take the primary
responsibility for ensuring that the
emission limitations and other
requirements in the emission guidelines
are achieved. Congress explicitly
required that EPA establish procedures
under section 111(d) that are similar to
those under section 110(c) for State
Implementation Plans. Congress has
shown a consistent intent for the States
and local agencies to hold the primary
responsibility to implement and enforce
the requirements of the emission
guidelines. Congress has also required
EPA to promulgate a Federal plan for
States that fail to submit approvable
State plans in time. Accordingly, EPA
has strongly encouraged the States to
submit approvable State plans on time,
and for those States that are unable to
submit approvable State plans on time,
EPA strongly encourages them to
request delegation of the Federal plan so
that they can have the primary
responsibility in their State, consistent
with Congress’ overarching intent.

The EPA believes, more specifically,
that the State and local agencies have
the responsibility to design, adopt, and
implement the control programs needed
to meet the requirements of the MWC
rules and the MWC Federal plan. The
EPA also believes that these agencies
possess appropriate enforcement
resources and other practical advantages
to ensure the highest rates of actual
compliance in the field. For these
reasons, EPA seeks to employ all
available mechanisms to expedite
program transfer to State and local
agencies, where requests for delegations
can be granted. For example, the EPA
has encouraged States to help determine
compliance schedules and to provide
operator training and certification
requirements for this MWC Federal
plan.

B. Delegation of the Federal Plan

For a State to request delegation of the
Federal plan, the State must submit to
the appropriate EPA Regional
Administrator a written request for
delegation of authority. The State must
explain how the State meets the criteria
for delegation. The minimum criteria
include a demonstration that adequate

resources and legal and enforcement
authority to administer and enforce the
program exist in the State requesting the
delegation. If the State meets these
criteria, EPA will approve the
delegation of the Federal plan and will
announce the approval of the delegation
in a Federal Register notice. A
Memorandum of Agreement between
the appropriate EPA Regional Office and
the State would set forth the terms and
conditions of the delegation and would
be used to transfer authority.

An MWC owner or operator not
covered by a State plan can submit
requests for approvals to EPA directly
and should copy the State on the
request until the Federal Plan is
delegated to the State. Actions that
cannot be delegated, such as the
approval of requests for waivers of
operator training, should be sent to EPA
and copied to the State. The EPA would,
in conjunction with the State, make
efforts to ensure that affected units are
aware that the State has been delegated
responsibility for implementation of the
Federal Plan. The status of Federal plan
delegations to the States will be posted
on the EPA TTN Web Website: http://
www.epa.gov/ttn/oarpg, along with an
up-to-date list of State plan submittals.

The EPA will continue to implement
the Federal plan if a State does not
qualify to take delegation. If a State fails
to implement the delegated portion of
the Federal plan, EPA will take
responsibility for direct implementation
and enforcement of the Federal rule. For
all delegations, the EPA would still
retain the authority to approve an
alternative ‘““as protective as”’ emission
standard, major alternatives to test
methods, major alternatives to
monitoring or waiver of recordkeeping,
or waiver of operator training and
certification. Major alternatives include
entirely new methods or alternative test
methods or monitoring methods that use
unproven technology or procedures.
The EPA does not relinquish
enforcement authority even when a
State has received delegation.

C. Mechanisms for Transferring
Authority

There are three mechanisms for
transferring implementation
responsibility to State and local
agencies: (1) If EPA approves a State
plan submitted to EPA after the Federal
plan is adopted, the State would by
definition have authority to enforce and
implement its State plan in lieu of the
Federal plan upon the effective date of
EPA’s approval; (2) if a State does not
submit and/or obtain approval of a State
plan, EPA can delegate the authority to
the State to perform certain

implementation responsibilities for the
Federal plan to the extent requested by
the State and allowed by State law; and
(3) if a State plan is modified such that
it is no longer as protective as the
emission guidelines, and thus EPA does
not approve these less protective
provisions of the State plan, then EPA
could encourage the State to request
delegation of the MWC Federal plan.
Each of these different options is
described in more detail below.

1. State Submits a State Plan After Large
MWC Units Located in the State Are
Subject to the Federal Plan

After an MWC unit in a particular
State becomes subject to this Federal
plan, the State may still adopt and
submit to EPA for approval a State plan
which contains all the required
elements of a State plan. The EPA will
determine if the State plan is as
protective as the emission guidelines. If
EPA determines that the State plan is
not as protective as the guidelines, EPA
will disapprove the plan. Large MWC
units covered in the State plan remain
subject to the Federal plan. If EPA
determines that the State plan is as
protective as the emission guidelines,
EPA will approve the State plan. The
State will implement and enforce the
State plan in lieu of the Federal plan.
The approval of the State plan
automatically conveys to a State the
responsibility for the 1995 emission
guidelines, as amended, through the
State plan mechanism as intended by
Congress.

The EPA will periodically amend the
Federal plan exclusion table to identify
State that have approved State plans.
MWC units covered in those approved
and effective State plans are not subject
to the Federal plan. The State plan is
effective on the date specified in the
notice publsihed in the Federal Register
announcing EPA’s approval, whether or
not the exclusion table has been revised.

2. State Takes Delegation of the Federal
Plan

As a matter of convenience, States
that do not have an approved State plan
in effect can request responsibilities for
implementing the Federal plan. The
EPA believes that it is advantageous and
the best use of resources for the State to
agree to undertake administrative and
substantive roles in implementing the
Federal plan to the maximum extent
allowed by law. These roles could
include as a minimum: administration
and oversight of compliance reporting
and recordkeeping requirements,
conduct of source inspections, and
preparation of draft notices of violation.
For some situations, the EPA could
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retain primary responsibility for
bringing enforcement actions against
sources violating Federal plan
provisions. These roles could include
delegation of all substantive actions,
including primary responsibility for
enforcement of the requirements, as
allowed by State law and approved by
EPA.

3. An approved State Plan is No Longer
as Protective as the Emission Guidelines

The EPA could also delegate portions
of the Federal plan to a State for special
circumstances. An example would be a
State with an approved State plan that
only contains the 1995 emission limits.
This State plan must incorporate the
revised emission limits by August 25,
1998. If a State plan does not
incorporate the amended emission
limits by that date, the State plan would
no longer be as protective as the
emission guidelines. Rather than
withdrawing its approval of the entire
State plan, the EPA could, to the extent
authorized by State law, delegate that
portion of the Federal plan containing
the revised emission limits (from the
August 25, 1997 amendments) to the
State. The State would have
responsibility for implementation and
enforcement of all MWC requirements,
including those in the partially
delegated Federal Plan.

In the proposed Federal plan
preamble EPA proposed another option
for the delegation of the Federal plan in
which a State adopts a State rule but
does not submit a State plan. After
considering all other proposed options,
(e.g. the subsequent approval of a State
plan, and the straight delegation of the
Federal plan), EPA determined that this
option was unnecessary, and could
potentially result in the need to make
equivalency determinations that would
be resource intensive and complex to
administer. The EPA believes that the
preferred way to implement and enforce
the emission guidelines after the State
has adopted a State rule is for the State
to submit a State plan that includes the
State rule or other enforceable
mechanism, as well as the other
required elements of an approvable
State plan. Upon EPA approval of the
State plan that includes the enforceable
mechanism, both the State and ETA are
vested with full authority. Upon the
effective date of EPA’s approval of the
State plan, the Federal plan will no
longer apply to MWC units covered by
the State plan.

VI. Title V

All MWC sources subject to this MWC
Federal plan must obtain a title V
permit. Title V permits issued to these

sources must include all applicable
requirements of this Federal plan. (See
40 CFR 70.2 and 71.2.) The permit must
also contain all necessary terms and
conditions to assure compliance with
the applicable requirements.

If a source is subject to both State and
Federal plan requirements due to, for
example, the delegation options
outlined above, then the source’s permit
must contain the applicable provisions
from each plan. Given that a title V
permit for a MWC source may contain
both State and Federal provisions, it is
especially important that each title V
permit issued to a MWC source clearly
state the basis for each requirement
consistent with 40 CFR 70.6(a)(1)(i) and
71.6(a)(2)(i).

VII. Administrative Requirements

Since today’s promulgated rule
simply implements the MWC emission
guidelines (40 CFR part 60, subpart Cb)
promulgated on December 19, 1995 (60
FR 65387) and amended on August 25,
1997 (62 FR 45116) as they apply to
large MWC units and does not impose
any new requirements, much of the
following discussion of administrative
requirements refers to the
documentation of applicable
administrative requirements as
discussed in the preamble to the 1995
rule.

A. Docket

The docket is an organized and
complete file of all the information
considered by EPA in the development
of this rulemaking. The docket is a
dynamic file, since material is added
throughout the rulemaking
development. The docketing system is
intended to allow members of the public
to identify and locate documents so that
they can effectively participate in the
rulemaking process. Along with the
proposed and promulgated rule and
EPA responses to significant comments,
the contents of the docket will serve as
the record in case of judicial review [see
42 U.S.C. 7607(d)(7)(A)]. Docket
numbers A—89-08 and A-90-45 contain
the supporting information for the
December 19, 1995 and August 25, 1997
emission guidelines. Because this
promulgated rule implements the
emission guidelines, these same dockets
also contain the supporting information
for this rulemaking. Public comments
received on the proposed rule for this
rulemaking and additional supporting
information are included in docket
number A-97-45.

B. Paperwork Reduction Act

The information collection
requirements in this rule have been

submitted for approval to the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq. An Information Collection
Request (ICR) document has been
prepared by EPA (ICR No. 1847.01) and
a copy may be obtained from Sandy
Farmer by mail at OPPE Regulatory
Information Division; U.S.
Environmental Protection Agency
(2137); 401 M St., S.W.; Washington, DC
20460, by e-mail at
farmer.sand@epamail.epa.gov, or by
calling (202) 260-2740. A copy may also
be downloaded off the internet at http:/
/www.epa.gov/icr. The information
requirements are not effective until
OMB approves them.

The information required under this
rule is needed by the Agency to ensure
that the MWC Federal plan
requirements are implemented and are
complied with on a continuous basis.
Required records and reports are
necessary to identify MWC units that
may not be in compliance with the
MWC Federal plan requirements. Based
on reported information, EPA will
decide which units should be inspected
and what records or processes should be
inspected. The records that owners and
operators of units maintain will indicate
whether MWC personnel are operating
and maintaining control equipment
properly.

The EPA based its ICR calculations on
a 1997 MWC inventory (A-97-45, 11-B—
1) and information from EPA Regional
Offices (A—97-45, IV=J-1). As of June
1998 when the ICR was submitted, the
Federal plan was projected to affect 135
MWC units at 56 plants located in 19
States. The EPA expected that 12
additional State plans would be
approved within the year following
promulgation and four additional State
plans will be approved within 2 years
following promulgation. (Since June
1998, the EPA has approved 4
additional State plans.) When a State
plan is approved and becomes effective,
the Federal plan no longer applies to
MWC units covered in that State plan;
therefore, the estimated burden will
continue to decrease. The estimated
annual burden for industry averaged
over the first 3 years after the
implementation of the Federal plan is
16,907 hours annually at a cost of
$6,285,923 (including $657,885 in labor
costs) per year to meet the monitoring,
recordkeeping, and reporting
requirements. The estimated annual
burden for the Agency averaged over the
first 3 years would be 2,850 hours at a
cost of $115,003 (including travel
expenses) per year.

Burden means total time, effort, or
financial resources expended by persons
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to generate, maintain, retain, disclose, or
provide information to or for a Federal
agency. This includes the time needed
to review instructions; develop, acquire,
install, and utilize technology and
systems for the purposes of collecting,
validating, and verifying information,
processing and maintaining
information, and disclosing and
providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information. An Agency
may not conduct or sponsor, and a
person is not required to respond to, a
collection of information unless it
displays a currently valid OMB control
number. The OMB control numbers for
EPA’s regulations are listed in 40 CFR
part 9 and 48 CFR part 15.

Send comments on the Agency’s need
for this information, the accuracy of the
provided burden estimates, and any
suggested methods for minimizing
respondent burden, including through
the use of automated collection
techniques to the Director, OPPE
Regulatory Information Division; U.S.
Environmental Protection Agency
(2137); 401 M St., S.W.; Washington, DC
20460; and to the Office of Information
and Regulatory Affairs, Office of
Management and Budget, 725 17th St.,
N.W., Washington, DC 20503, marked
“Attention: Desk Officer for EPA.”
Comments are requested by December
14, 1998. Include the ICR number in any
correspondence.

C. Executive Order 12866

Under Executive Order 12866 (58 FR
51735, October 4, 1993), EPA must
determine whether the regulatory action
is “significant” and, therefore, subject to
OMB review and the requirements of
the Executive Order. The EPA and OMB
determine that this regulatory action is
“not significant” under Executive Order
12866. This promulgated Federal plan
simply implements the 1995 MWC
emission guidelines (as amended in
1997) and does not result in any
additional control requirements or
impose any additional costs above those
previously considered during
promulgation of the 1995 MWC
emission guidelines. The EPA
considered the 1995 emission
guidelines and standards to be
significant and the rules were reviewed
by OMB in 1995 (see 60 FR 65405).

D. Unfunded Mandates Reform Act of
1995

Under section 202 of the Unfunded
Mandates Act of 1995, signed into law
on March 22, 1995, EPA must prepare
a budgetary impact statement to
accompany any rule where the
estimated costs to State, local or tribal
governments in the aggregate, or to the
private sector, will be $100 million or
more in any 1 year. Section 203 requires
EPA to establish a plan for informing
and advising any small governments
that may be significantly or uniquely
impacted by the rule. Under section
205, the EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. An unfunded
mandates statement was prepared and
published in the 1995 promulgation
notice for the emission guidelines and
standards (see 60 FR 65405 to 65412).

The EPA has determined that this
promulgated Federal plan does not
include any new Federal mandates or
additional requirements above those
previously considered during
promulgation of the 1995 MWC
emission guidelines. Therefore, the
requirements of the Unfunded Mandates
Act do not apply to this promulgated
rule.

E. Regulatory Flexibility Act/Small
Business Regulatory Enforcement
Fairness Act of 1996

The Regulatory Flexibility Act (RFA)
of 1980 (5 U.S.C. 601, et seq.), as
amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), requires Federal
agencies to give special consideration to
the impacts of regulations on small
entities, which are defined as small
businesses, small organizations, and
small governments. During the 1995
MWC emission guidelines rulemaking,
EPA estimated that few, if any, small
entities would be affected by the
promulgated guidelines and standards,
and therefore, a regulatory flexibility
analysis was not required (see 60 FR
65413). This final Federal plan does not
establish any new requirements.
Therefore, pursuant to the provisions of
5 U.S.C. 605(b), EPA certifies that this
Federal plan will not have a significant
impact on a substantial number of small
entities, and a regulatory flexibility
analysis is not required.

F. Submission to Congress and the
General Accounting Office

The Congressional Review Act, 5
U.S.C. 801, et seq., as added by the
SBREFA of 1996, generally provides

that before a rule may take effect, the
Agency adopting the rule must submit
a rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. The EPA submitted a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

G. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (the NTTAA), Pub. L. No.
104-113, §12(d) (15 U.S.C. 272 note),
directs the EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures,
business practices, etc.) that are
developed or adopted by voluntary
consensus standard bodies. The NTTAA
requires the EPA to provide Congress,
through OMB, explanations when the
Agency decides not to use available and
applicable voluntary consensus
standards.

This promulgated MWC Federal plan
does not establish any new
requirements for MWC units. Therefore,
the requirements of the NTTAA are not
applicable to this final rule.

H. Executive Order 12875

To reduce the burden of Federal
regulations on States and small
governments, the President issued
Executive Order 12875, entitled
Enhancing the Intergovernmental
Partnership, on October 26, 1993.
Executive Order 12875 prohibits the
EPA, to the extent feasible and
permitted by the law, from
promulgating any regulation that is not
required by statute and creates a
mandate upon a State, local, or Tribal
government unless the Federal
government provides the funds
necessary to pay the direct costs
incurred by the State, local, or Tribal
government in complying with the
mandate. If the mandate is unfunded,
the EPA must provide the Office of
Management and Budget a description
of the extent of EPA’s prior consultation
with representatives of affected State,
local, or Tribal governments, the nature
of those entities’ concerns, any written
communications submitted to EPA by
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such units of government and the EPA’s
position supporting the need to issue
the regulation. Executive Order 12875
further requires EPA to develop an
effective process to permit elected
officials and other representatives of
State, local, and Tribal governments, ‘‘to
provide meaningful and timely input in
the development of regulatory proposals
containing the significant unfunded
mandates.”

The EPA has determined that this
promulgated Federal plan does not
include any new Federal mandates or
additional requirements above those
previously considered during
promulgation of the 1995 MWC
emissions guidelines. Accordingly, the
requirements of Executive Order 12875
do not apply. However, to ensure a
smoother transition for facilities that are
initially covered by the Federal plan but
are later covered by a State plan, EPA
has involved State and local
governments in the development of this
rule. During development of the Federal
plan, EPA worked with the Regional
Offices to identify and address State
issues. The EPA invited States to
identify State operator training and
certification to be incorporated in the
Federal plan and is, as a result,
incorporating the Connecticut and
Maryland State certifications for MWC
operators and the Connecticut State
operator training course. In addition,
EPA requested compliance schedules
from States that want a schedule in the
Federal plan consistent with the State
plan until the State plan becomes
effective. Nine States submitted
compliance schedules. Also, the EPA
received comments from ten States and
local agencies and considered them in
developing the final rule.

|. Executive Order 13084

Under Executive Order 13084, EPA
may not issue a regulation that is not
required by statute, that significantly or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide to the
Office of Management and Budget, in a
separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation. In addition, Executive Order
13084 requires EPA to develop an

effective process permitting elected and
other representatives of Indian Tribal
governments ‘“‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities”.

The Federal plan adopted today does
not significantly or uniquely affect
communities of Indian tribal
governments. As noted previously in
this preamble, EPA believes that no
large MWC units are located in Indian
country. In addition, the EPA has
determined that this promulgated
Federal plan does not include any new
Federal mandates or additional
requirements above those previously
considered during promulgation of the
1995 MWC emission guidelines. (See
the discussion in Executive Order 12875
in this section.) Accordingly, the
requirements of section 3(b) of
Executive Order 13084 do not apply to
this rule.

J. Executive Order 13045

Executive Order 13045, entitled
Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that the EPA
determines (1) is economically
significant as defined under Executive
Order 12866, and (2) the environmental
health or safety risk addressed by the
rule has a disproportionate effect on
children. If the regulatory action meets
both criteria, then EPA must evaluate
the environmental health or safety
effects of the planned rule on children
and explain why the planned regulation
is preferable to other potentially
effective and reasonably feasible
alternatives considered by the Agency.

This final rule is not subject to
Executive Order 13045 because it is not
an economically significant regulatory
action as defined by Executive Order
12866, and it does not address an
environmental health or safety risk that
would have a disproportionate effect on
children.

List of Subjects in 40 CFR Part 62

Environmental protection, Air
pollution control, Report and
recordkeeping requirements,
Incorporation by reference.

Dated: October 30, 1998.

Carol M. Browner,
Administrator.

For reasons set out in the preamble,
title 40, chapter I, of the Code of Federal
Regulations is amended as follows:

PART 62—[AMENDED)]

1. The authority citation for part 62
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

2. Amend §62.02 by revising
paragraph (a) and adding paragraph (g)
to read as follows:

§62.02 Introduction.

(a) This part sets forth the
Administrator’s approval and
disapproval of State plans for the
control of pollutants and facilities under
section 111(d), and section 129 as
applicable, of the Act, and the
Administrator’s promulgation of such
plans or portions of plans thereof.
Approval of a plan or any portion of a
plan is based on a determination by the
Administrator that it meets the
requirements of section 111(d), and
section 129 as applicable, of the Act and
provisions of part 60 of this chapter.

* * * * *

(9) Substitute plans promulgated by
the Administrator for States that do not
have approved plans are contained in
separate subparts that appear after the
subparts for States. These Federal plans
include sections identifying the
applicability of the plan, emission
limits, compliance schedules,
recordkeeping and reporting,
performance testing, and monitoring
requirements.

3. Amend subpart A by adding §62.13
to read as follows:

§62.13 Federal plans.

The Federal plans apply to owners
and operators of affected facilities that
are not covered by an EPA approved
and currently effective State or Tribal
plan. This Federal plan, or portions
thereof, also applies to each affected
facility located in any State or portion
of Indian country whose approved State
or Tribal plan for that area is
subsequently vacated in whole or in
part. Affected facilities are defined in
each Federal plan.

(a) The substantive requirements of
the municipal waste combustor Federal
plan are contained in subpart FFF of
this part. These requirements include
emission limits, compliance schedules,
testing, monitoring, and reporting and
recordkeeping requirements.

(b) The substantive requirements of
the municipal solid waste landfills
Federal plan are contained in subpart
GGG of this part. These requirements
include emission limits, compliance
schedules, testing, monitoring, and
reporting and recordkeeping
requirements.

(c) Medical waste incinerator Federal
plan. [Reserved]
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4. Amend part 62 by adding and by
reserving subparts DDD and EEE as
follows:

Subpart DDD—[Reserved]

Subpart EEE—[Reserved]

5. Amend part 62 by adding subpart
FFF consisting of §862.14100 through
62.14109 to read as follows:

Subpart FFF—Federal Plan Requirements
for Large Municipal Waste Combustors
Constructed on or Before September 20,
1994

Sec.
62.14100
62.14101

Scope and delegation of authority.

Definitions.

62.14102 Affected facilities.

62.14103 Emission limits for municipal
waste combustor metals, acid gases,
organics, and nitrogen oxides.

62.14104 Requirements for municipal waste
combustor operating practices.

62.14105 Requirements for municipal waste
combustor operating training and
certification.

62.14106 Emission limits for municipal
waste combustor fugitive ash emissions.

62.14107 Emission limits for air curtain
incinerators.

62.14108 Compliance schedules.

62.14109 Reporting and recordkeeping, and
compliance and performance testing.

Table 1 of Subpart FFF—Units Excluded
From Subpart FFF

Table 2 of Subpart FFF—Nitrogen Oxides
Requirements for Affected Facilities

Table 3 of Subpart FFF—Municipal Waste
Combustor Operating Requirements

Table 4 of Subpart FFF—Generic Compliance
Schedules and Increments of Progress
(Pre-1987 MWCs)

Table 5 of Subpart FFF—Generic Compliance
Schedules and Increments of Progress
(Post-1987 MWCs)

Table 6 of Subpart FFF—Site-specific
Compliance Schedules and Increments
of Progress

Subpart FFF—Federal Plan
Requirements for Large Municipal
Waste Combustors Constructed on or
Before September 20, 1994

§62.14100 Scope and delegation of
authority.

(a) This subpart contains emission
requirements and compliance schedules
for the control of pollutants from certain
municipal waste combustors in
accordance with section 111(d) and
section 129 of the Clean Air Act and 40
CFR part 60, subparts B and Cb. This
municipal waste combustor Federal
plan applies to each affected facility as
defined in §62.14102 that is not covered
by an EPA approved and currently
effective State or Tribal plan. This
Federal plan, or portions thereof, also
applies to each affected facility in any
State whose approved State plan is
subsequently vacated in whole or in

part. This Federal plan, or portions
thereof, also applies to each affected
facility located in Indian country if the
approved Tribal plan for that area is
subsequently vacated in whole or in
part.

(b) The following authorities shall be
retained by the EPA Administrator and
not transferred to the State upon
delegation of authority to the State to
implement and enforce the Federal
plan:

(1) An alternative emission standard;

(2) Major alternatives to test methods;

(3) Major alternatives to monitoring;

(4) Waiver of recordkeeping; and

(5) Waiver of training requirement for
chief facility operators, shift
supervisors, and control room operators
who have obtained provisional
certification on or before the effective
date of this subpart, as provided in
§62.14105(d)(2) of this subpart.

8§62.14101 Definitions.

Terms used but not defined in this
subpart have the meaning given to them
in the Clean Air Act and 40 CFR part 60,
subparts A, B, and Eb.

Contract means a legally binding
agreement or obligation that cannot be
canceled or modified without
substantial financial loss.

De-rate means to make a permanent
physical change to the municipal waste
combustor unit that reduces the
maximum combustion capacity of the
unit to less than or equal to 250 tons per
day of municipal solid waste. A permit
restriction or a change in the method of
operation does not qualify as de-rating.
(See the procedures specified in 40 CFR
60.58b(j) of subpart Eb for calculating
municipal waste combustor unit
capacity.)

EPA approved State plan means a
State plan that EPA has reviewed and
approved based on the requirements in
40 CFR part 60, subpart B to implement
and enforce 40 CFR part 60, subpart Cb.
An approved State plan becomes
effective on the date specified in the
notice published in the Federal Register
announcing EPA’s approval.

Municipal waste combustor plant
means one or more affected facilities (as
defined in §62.14102) at the same
location.

Protectorate means American Samoa,
the Commonwealth of Puerto Rico, the
District of Columbia, Guam, the
Northern Mariana Islands, and the
Virgin Islands.

State means any of the 50 United
States and the protectorates of the
United States.

State plan means a plan submitted
pursuant to section 111(d) and section
129(b)(2) of the Clean Air Act and 40

CFR part 60, subpart B that implements
and enforces 40 CFR part 60, subpart
Cb.

Tribal plan means a plan submitted
by a Tribal Authority pursuant to 40
CFR parts 9, 35, 49, 50, and 81 that
implements and enforces 40 CFR part
60, subpart Cb.

§62.14102 Affected facilities.

(a) The affected facility to which this
subpart applies is each municipal waste
combustor unit with a capacity to
combust greater than 250 tons per day
of municipal solid waste for which
construction was commenced on or
before September 20, 1994, that is not
regulated by an EPA approved and
currently effective State or Tribal plan.
Table 1 of this subpart lists those units
regulated by an EPA approved State
plan. Notwithstanding the exclusions in
table 1 of this subpart, this subpart
applies to affected facilities not
regulated by an EPA approved and
currently effective State or Tribal plan.

(b) A municipal waste combustor unit
regulated by an EPA approved and
currently effective State or Tribal plan is
not regulated by this subpart.

(c) Any municipal waste combustor
unit that has the capacity to combust
more than 250 tons per day of
municipal solid waste and is subject to
a Federally enforceable permit limiting
the maximum amount of municipal
solid waste that may be combusted in
the unit to less than 11 tons per day is
not subject to this subpart if the owner
or operator:

(1) Notifies the EPA Administrator of
an exemption claim;

(2) Provides a copy of the Federally
enforceable permit that limits the firing
of municipal solid waste to less than 11
tons per day; and

(3) Keeps records of the amount of
municipal solid waste fired on a daily
basis.

(d) Physical or operational changes
made to an existing municipal waste
combustor unit primarily for the
purpose of complying with the emission
requirements of this subpart are not
considered in determining whether the
unit is a modified or reconstructed
facility under 40 CFR part 60, subpart
Ea or subpart Eb.

(e) A qualifying small power
production facility, as defined in section
3(17)(C) of the Federal Power Act (16
U.S.C. 796(17)(C)), that burns
homogeneous waste (such as automotive
tires or used oil, but not including
refuse-derived fuel) for the production
of electric energy is not subject to this
subpart if the owner or operator of the
facility notifies the EPA Administrator
of this exemption and provides data
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documenting that the facility qualifies
for this exemption.

(f) A qualifying cogeneration facility,
as defined in section 3(18)(B) of the
Federal Power Act (16 U.S.C.
796(18)(B)), that burns homogeneous
waste (such as automotive tires or used
oil, but not including refuse-derived
fuel) for the production of electric
energy and steam or forms of useful
energy (such as heat) that are used for
industrial, commercial, heating, or
cooling purposes, is not subject to this
subpart if the owner or operator of the
facility notifies the EPA Administrator
of this exemption and provides data
documenting that the facility qualifies
for this exemption.

(9) Any unit combusting a single-item
waste stream of tires is not subject to
this subpart if the owner or operator of
the unit:

(1) Notifies the EPA Administrator of
an exemption claim; and

(2) Provides data documenting that
the unit qualifies for this exemption.

(h) Any unit required to have a permit
under section 3005 of the Solid Waste
Disposal Act is not subject to this
subpart.

(i) Any materials recovery facility
(including primary or secondary
smelters) that combusts waste for the
primary purpose of recovering metals is
not subject to this subpart.

(j) Any cofired combustor, as defined
under 40 CFR 60.51b of subpart Eb that
meets the capacity specifications in
paragraph (a) of this section is not
subject to this subpart if the owner or
operator of the cofired combustor:

(1) Notifies the EPA Administrator of
an exemption claim;

(2) Provides a copy of the Federally
enforceable permit (specified in the
definition of cofired combustor in this
section); and

(3) Keeps a record on a calendar
quarter basis of the weight of municipal
solid waste combusted at the cofired
combustor and the weight of all other
fuels combusted at the cofired
combustor.

(k) Air curtain incinerators, as defined
under 40 CFR 60.51b, that meet the
capacity specifications in paragraph (a)
of this section, and that combust a fuel
stream composed of 100 percent yard
waste are exempt from all provisions of
this subpart except the opacity standard
under §62.14107, and the testing
procedures and the reporting and
recordkeeping provisions under
§62.14109.

() Air curtain incinerators that meet
the capacity specifications in paragraph
(a) of this section and that combust
municipal solid waste other than yard

waste are subject to all provisions of this
subpart.

(m) Pyrolysis/combustion units that
are an integrated part of a plastics/
rubber recycling unit (as defined in 40
CFR 60.51b) are not subject to this
subpart if the owner or operator of the
plastics/rubber recycling unit keeps
records of the weight of plastics, rubber,
and/or rubber tires processed on a
calendar quarter basis; the weight of
chemical plant feedstocks and
petroleum refinery feedstocks produced
and marketed on a calendar quarter
basis; and the name and address of the
purchaser of the feedstocks. The
combustion of gasoline, diesel fuel, jet
fuel, fuel oils, residual oil, refinery gas,
petroleum coke, liquefied petroleum
gas, propane, or butane produced by
chemical plants or petroleum refineries
that use feestocks produced by plastics/
rubber recycling units are not subject to
this subpart.

(n) Cement kilns firing municipal
solid waste are not subject to this
subpart.

§62.14103 Emission limits for municipal
waste combustor metals, acid gases,
organics, and nitrogen oxides.

(a) The emission limits for municipal
waste combustor metals are specified in
paragraphs (a)(1) through (a)(3) of this
section.

(1) The owner or operator of an
affected facility must not cause to be
discharged into the atmosphere from
that affected facility any gases that
contain: particulate matter in excess of
27 milligrams per dry standard cubic
meter, corrected to 7 percent oxygen;
and opacity in excess of 10 percent (6-
minute average).

(2) The owner or operator of an
affected facility must not cause to be
discharged into the atmosphere from
that affected facility any gases that
contain: cadmium in excess of 0.040
milligrams per dry standard cubic
meter, corrected to 7 percent oxygen;
and lead in excess of 0.44 milligrams
per dry standard cubic meter, corrected
to 7 percent oxygen.

(3) The owner or operator of an
affected facility must not cause to be
discharged into the atmosphere from
that affected facility any gases that
contain mercury in excess of 0.080
milligrams per dry standard cubic meter
or 15 percent of the potential mercury
emission concentration (85-percent
reduction by weight), corrected to 7
percent oxygen, whichever is less
stringent.

(b) The emission limits for municipal
waste combustor acid gases, expressed
as sulfur dioxide and hydrogen

chloride, are specified in paragraphs
(b)(1) and (b)(2) of this section.

(1) The owner or operator of an
affected facility must not cause to be
discharged into the atmosphere from
that affected facility any gases that
contain sulfur dioxide in excess of 29
parts per million by volume or 25
percent of the potential sulfur dioxide
emission concentration (75-percent
reduction by weight or volume),
corrected to 7 percent oxygen (dry
basis), whichever is less stringent.
Compliance with this emission limit is
based on a 24-hour daily geometric
mean.

(2) The owner or operator of an
affected facility must not cause to be
discharged into the atmosphere from
that affected facility any gases that
contain hydrogen chloride in excess of
29 parts per million by volume or 5
percent of the potential hydrogen
chloride emission concentration (95-
percent reduction by weight or volume),
corrected to 7 percent oxygen (dry
basis), whichever is less stringent.

(c) The owner or operator of an
affected facility must not cause to be
discharged into the atmosphere from
that affected facility any gases that
contain municipal waste combustor
organics, expressed as total mass
dioxins/furans, in excess of the
emission limits specified in either
paragraph (c)(1) or (c)(2) of this section,
as applicable.

(1) The emission limit for affected
facilities that employ an electrostatic
precipitator-based emission control
system is 60 nanograms per dry
standard cubic meter (total mass),
corrected to 7 percent oxygen.

(2) The emission limit for affected
facilities that do not employ an
electrostatic precipitator-based emission
control system is 30 nanograms per dry
standard cubic meter (total mass),
corrected to 7 percent oxygen.

(d) The owner or operator of an
affected facility must not cause to be
discharged into the atmosphere from
that affected facility any gases that
contain nitrogen oxides in excess of the
emission limits listed in table 2 of this
subpart for affected facilities. Table 2 of
this subpart provides emission limits for
the nitrogen oxides concentration level
for each type of affected facility.

§62.14104 Requirements for municipal
waste combustor operating practices.

(a) The owner or operator of an
affected facility must not cause to be
discharged into the atmosphere from
that affected facility any gases that
contain carbon monoxide in excess of
the emission limits listed in table 3 of
this subpart. Table 3 provides emission
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limits for the carbon monoxide
concentration level for each type of
affected facility.

(b) The owner or operator of an
affected facility must comply with the
municipal waste combustor operating
practice requirements listed in 40 CFR
60.53b(b) and (c) of subpart Eb. For
calculating the steam (or feedwater)
flow required under 40 CFR
60.58(i)(6)(i), proceed in accordance
with ASME PTC 4.1-1964 (Reaffirmed
1991), Power Test Codes: Test Code for
Steam Generating Units (with 1968 and
1969 Addenda). For design,
construction, installation, calibration,
and use of nozzles and orifices required
in 40 CFR 60.58(i)(6)(ii), proceed in
accordance with the recommendations
in ASME Interim Supplement 19.5 on
Instruments and Apparatus:
Application, Part Il of Fluid Meters, 6th
Edition (1971). The Director of the
Federal Register approves these
incorporations by reference in
accordance with 5 U.S.C. 552(a) and 1
CFR part 51. You may obtain a copy
from the American Society of
Mechanical Engineers, Service Center,
22 Law Drive, Post Office Box 2900,
Fairfield, NJ 07007. You may inspect a
copy at the Office of Air Quality
Planning and Standards Air Docket,
EPA, Mutual Building, Room 540, 411
West Chapel Hill Street, Durham, NC
27701, or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
Suite 700, Washington, D.C.

§62.14105 Requirements for municipal
waste combustor operator training and
certification.

The owner or operator of an affected
facility must comply with the municipal
waste combustor operator training and
certification requirements listed in
paragraphs (a) through (g) of this
section. For affected facilities,
compliance with the municipal waste
combustor operator training and
certification requirements specified
under paragraphs (a), (b), (d), and (g) of
this section must be no later than 12
months after the effective date of this
subpart.

(a) Each chief facility operator and
shift supervisor must obtain and
maintain a current provisional operator
certification from either the American
Society of Mechanical Engineers QRO—
1-1994 or a State certification program
in Connecticut and Maryland (if the
affected facility is located in either of
the respective States). If ASME
certification is chosen, proceed in
accordance with ASME QRO-1-1994,
Standard for the Qualification and
Certification of Resource Recovery
Facility Operators. The Director of the

Federal Register approves this
incorporation by reference in
accordance with 5 U.S.C. 552(a) and 1
CFR part 51. You may obtain a copy
from the American Society of
Mechanical Engineers, Service Center,
22 Law Drive, Post Office Box 2900,
Fairfield, NJ 07007. You may inspect a
copy at the Office of Air Quality
Planning and Standards Air Docket,
EPA, Mutual Building, Room 540, 411
West Chapel Hill Street, Durham, NC
27701 or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
Suite 700, Washington, DC.

(b) Each chief facility operator and
shift supervisor must have completed
full certification or must have scheduled
a full certification exam with either the
American Society of Mechanical
Engineers QRO-1-1994 or a State
certification program in Connecticut
and Maryland (if the affected facility is
located in either of the respective
States). If ASME certification is chosen,
proceed in accordance with ASME
QRO-1-1994, Standard for the
Qualification and Certification of
Resource Recovery Facility Operators.
The Director of the Federal Register
approves this incorporation by reference
in accordance with 5 U.S.C. 552(a) and
1 CFR part 51. You may obtain a copy
from the American Society of
Mechanical Engineers, Service Center,
22 Law Drive, Post Office Box 2900,
Fairfield, NJ 07007. You may inspect a
copy at the Office of Air Quality
Planning and Standards Air Docket,
EPA, Mutual Building, Room 540, 411
West Chapel Hill Street, Durham, NC
27701 or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
Suite 700, Washington, DC.

(c) The owner or operator of an
affected facility must not allow the
facility to be operated at any time unless
one of the following persons is on duty
at the affected facility: a fully certified
chief facility operator; a provisionally
certified chief facility operator who is
scheduled to take the full certification
exam no later than 12 months after the
effective date of this subpart; a fully
certified shift supervisor; or a
provisionally certified shift supervisor
who is scheduled to take the full
certification exam no later than 12
months after the effective date of this
subpart. If one of the persons listed in
this paragraph must leave the affected
facility during their operating shift, a
provisionally certified control room
operator who is onsite at the affected
facility may fulfill the requirement in
this paragraph.

(d)(1) Each chief facility operator,
shift supervisor, and control room
operator at an affected facility must

complete the EPA municipal waste
combustor operator training course or
the State municipal waste combustor
operator training course in Connecticut
(if the affected facility is located in
Connecticut).

(2) The requirement specified in this
paragraph does not apply to chief
facility operators, shift supervisors, and
control room operators who have
obtained full certification from the
American Society of Mechanical
Engineers on or before the effective date
of this subpart. The owner or operator
of an affected facility may request that
the EPA Administrator waive the
requirement specified in this paragraph
for chief facility operators, shift
supervisors, and control room operators
who have obtained provisional
certification from the American Society
of Mechanical Engineers on or before
the effective date of this subpart.

(e) The owner or operator of an
affected facility must develop and
update on a yearly basis a site-specific
operating manual that must, at a
minimum, address the elements of
municipal waste combustor unit
operation specified in paragraphs (e)(1)
through (e)(11) of this section.

(1) A summary of the applicable
standards under this subpart;

(2) A description of basic combustion
theory applicable to a municipal waste
combustor unit;

(3) Procedures for receiving, handling,
and feeding municipal solid waste;

(4) Procedures for municipal waste
combustor unit startup, shutdown, and
malfunction;

(5) Procedures for maintaining proper
combustion air supply levels;

(6) Procedures for operating the
municipal waste combustor unit within
the standards established under this
subpart;

(7) Procedures for responding to
periodic upset or off-specification
conditions;

(8) Procedures for minimizing
particulate matter carryover;

(9) Procedures for handling ash;

(10) Procedures for monitoring
municipal waste combustor unit
emissions; and

(11) Reporting and recordkeeping
procedures.

(f) The owner or operator of an
affected facility must establish a training
program to review the operating manual
according to the schedule specified in
paragraphs (f)(1) and (f)(2) of this
section with each person who has
responsibilities affecting the operation
of an affected facility including, but not
limited to, chief facility operators, shift
supervisors, control room operators, ash
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handlers, maintenance personnel, and
crane/load handlers.

(1) Each person specified in paragraph
(f) of this section must undergo initial
training no later than the date specified
in paragraph (f)(1)(i) or (f)(1)(ii) of this
section, whichever is later.

(i) The date prior to the day the
person assumes responsibilities
affecting municipal waste combustor
unit operation; or

(i) The date 12 months after the
effective date of this subpart.

(2) Annually, following the initial
review required by paragraph (f)(1) of
this section.

(9) The operating manual required by
paragraph (e) of this section must be
kept in a location readily accessible to
each person required to undergo
training under paragraph (f) of this
section. The operating manual and
records of training must be available for
inspection by the EPA or its delegated
enforcement agency upon request.

§62.14106 Emission limits for municipal
waste combustor fugitive ash emissions.

(a) The owner or operator of an
affected facility must not cause to be
discharged to the atmosphere from that
affected facility visible emissions of
combustion ash from an ash conveying
system (including conveyor transfer
points) in excess of 5 percent of the
observation period (i.e., 9 minutes per 3-
hour period), as determined by EPA
Reference Method 22 observations as
specified in 40 CFR 60.58b(k) of subpart
Eb, except as provided in paragraphs (b)
and (c) of this section.

(b) The emission limit specified in
paragraph (a) of this section does not
cover visible emissions discharged
inside buildings or enclosures of ash
conveying systems; however, the
emission limit specified in paragraph (a)
of this section does cover visible
emissions discharged to the atmosphere
from buildings or enclosures of ash
conveying systems.

(c) The provisions specified in
paragraph (a) of this section do not
apply during maintenance and repair of
ash conveying systems.

862.14107 Emission limits for air curtain
incinerators.

The owner or operator of an air
curtain incinerator with the capacity to
combust greater than 250 tons per day
of municipal solid waste and that
combusts a fuel feed stream composed
of 100 percent yard waste and no other
municipal solid waste materials must
not (at any time) cause to be discharged
into the atmosphere from that
incinerator any gases that exhibit greater
than 10-percent opacity (6-minute

average), except that an opacity level of
up to 35 percent (6-minute average) is
permitted during startup periods during
the first 30 minutes of operation of the
unit.

§62.14108 Compliance schedules.

(a) The owner or operator of an
affected facility must achieve the
increments of progress specified in
paragraphs (a)(1) through (a)(5) to
retrofit air pollution control devices to
meet the emission limits of this subpart.
As specified in 40 CFR part 60, subpart
B, the compliance schedules and
increments of progress apply to each
owner or operator of an affected facility
who is taking longer than 1 year after
the date of publication of this subpart
FFF final rule to comply with the
emission limits specified in this
subpart.

(1) Submit a final control plan
according to the requirements of
§62.14109(g).

(2) Award contract(s): Award
contract(s) to initiate on-site
construction, initiate on-site installation
of emission control equipment, or
incorporate process changes. The owner
or operator must submit a signed copy
of the contract(s) awarded according to
the requirements of §62.14109(h).

(3) Initiate on-site construction:
Initiate on-site construction, initiate on-
site installation of emission control
equipment, or initiate process changes
needed to meet the emission limits as
outlined in the final control plan.

(4) Complete on-site construction:
Complete on-site construction and
installation of emission control

equipment or complete process changes.

(5) Achieve final compliance:
Incorporate all process changes or
complete retrofit construction as
designed in the final control plan and
connect the air pollution control
equipment or process changes with the
affected facility identified in the final
control plan such that if the affected
facility is brought on line, all necessary
process changes or air pollution control
equipment are operating fully. Within
180 days after the date the affected
facility is required to achieve final
compliance, the initial performance test
must be conducted.

(b) The owner or operator of an
affected facility must achieve the
increments of progress specified in
paragraphs (a)(1) through (a)(5) of this
section according to the schedule
specified in paragraphs (b)(1) through
(b)(4) of this section, except as provided
in paragraphs (c), (d), and (e) of this
section.

(1) The owner or operator of an
affected facility that commenced

construction, modification, or
reconstruction on or before June 26,
1987 and will take longer than 1 year
after the date of publication of this
subpart FFF (or 1 year after a revised
construction permit or a revised
operating permit is issued, if a permit
modification is required) to comply
with the emission limits of this subpart
must achieve the increments of progress
according to the schedule in table 4 of
this subpart, except for those affected
facilities specified in paragraphs (b)(3)
and (b)(4) of this section.

(2) The owner or operator of an
affected facility that began construction,
modification, or reconstruction after
June 26, 1987 must achieve the
increments of progress according to the
schedule in table 5 of this subpart to
comply with the emission limits of this
subpart, except for those affected
facilities specified in paragraphs (b)(3)
and (b)(4) of this section.

(3) The owner or operator of each
specified affected facility in table 6 of
this subpart must achieve the
increments of progress according to the
schedule in table 6 of this subpart.

(4) For affected facilities that are
subject to the schedule requirements of
paragraph (b)(1) or (b)(2) of this section,
the owner or operator (or the State air
pollution control authority) may submit
for approval alternative dates for
achieving increments 2, 3, and 4. The
owner or operator (or the State air
pollution control authority) that is
submitting these alternative dates must
meet the reporting requirements of
§62.14109(m).

(c) The owner or operator of an
affected facility that has ceased
operation but will reopen prior to the
applicable final compliance date
specified in paragraphs (b)(1) through
(b)(4) of this section must meet the same
compliance dates and increments of
progress specified in paragraphs (b)(1)
through (b)(4) of this section.

(d) The owner or operator of an
affected facility that has ceased or
ceases operation of an affected facility
and restarts the affected facility after the
compliance dates specified in
paragraphs (b)(1) through (b)(4) of this
section must comply with the emission
limits, requirements for combustor
operating practices, and operator
training and certification requirements
of this subpart upon the date the
affected facility restarts. The initial
performance tests required by
§62.14109(c) must be conducted within
180 days after the date the unit restarts.

(e) The owner or operator of an
affected facility that will be de-rated
prior to the applicable final compliance
date instead of complying with the



63206  Federal Register/Vol. 63,

No. 218/ Thursday, November 12, 1998/Rules and Regulations

emission limits of this subpart must
meet the same increments of progress
and achieve the de-rating by the final
compliance date (specified in
paragraphs (b)(1) through (b)(4) of this
section) that would be applicable to the
affected facility if it did not de-rate. The
owner or operator of an affected facility
that will be de-rated must meet the
reporting requirements of § 62.14109k.
After de-rating is accomplished, the
municipal waste combustor affected
facility is no longer subject to this
subpart.

§62.14109 Reporting and recordkeeping
and compliance and performance testing.

(a) The owner or operator of an
affected facility must comply with the
reporting and recordkeeping provisions
listed in 40 CFR 60.59b of subpart Eb,
except as provided in paragraphs (a)(1)
through (a)(3) of this section.

(1) The siting requirements under 40
CFR 60.59b(a), (b)(5), and (d)(11) of
subpart Eb and the notification of
construction requirements under 40
CFR 60.59b(b) and (c) of subpart Eb do
not apply.

(2) 40 CFR 60.54b, 60.56b, and
60.58b(g)(5)(iii) of subpart Eb do not
apply to this subpart (see §862.14105
and 62.14107 of this subpart).

(b) The owner or operator of an
affected facility must comply with the
compliance and performance testing
methods and procedures listed in 40
CFR 60.58b of subpart Eb, except as
provided in paragraphs (c) and (d) of
this section.

(c) The initial performance test must
be completed within 180 days after the
date of final compliance specified in
§62.14108, rather than the date for the
initial performance test specified in 40
CFR 60.58b of subpart Eb.

(d) The owner or operator of an
affected facility may follow the
alternative performance testing schedule
for dioxin/furan emissions specified in
paragraph (d)(1) of this section.

(1) If all performance tests for all
affected facilities at the MWC plant over
a 2-year period indicate that dioxin/
furan emissions are less than or equal to
15 nanograms per dry standard cubic
meter total mass, corrected to 7 percent
oxygen for all affected facilities located
within a municipal waste combustor
plant, the owner or operator of the
municipal waste combustor plant may
elect to conduct annual performance
tests for one affected facility (i.e., unit)
per year at the municipal waste
combustor plant. At a minimum, a
performance test for dioxin/furan
emissions shall be conducted annually
(no more than 12 months following the
previous performance test) for one

affected facility at the municipal waste
combustor plant. Each year a different
affected facility at the municipal waste
combustor plant shall be tested, and the
affected facilities at the plant shall be
tested in sequence (e.g., unit 1, unit 2,
unit 3, as applicable). If each annual
performance test continues to indicate a
dioxin/furan emission level less than or
equal to 15 nanograms per dry standard
cubic meter (total mass), the owner or
operator may continue conducting a
performance test on only one affected
facility per year. If any annual
performance test indicates a dioxin/
furan emission level greater than 15
nanograms per dry standrd cubic meter
(total mass), performance tests thereafter
shall be conducted annually on all
affected facilities at the plant until and
unless all annual performance tests for
all affected facilities at the plant over a
2-year period indicate a dioxin/furan
emission level less than or equal to 15
nanograms per dry standard cubic meter
(total mass).

(2) The owner or operator who is
following the alternative performance
testing schedule for dioxin/furan
emissions specified in paragraph (d)(1)
of this section may choose an alternative
testing sequence (e.g., unit 1, 3, 2, 4) for
affected facilities at the municipal waste
combustor plant. The owner or operator
must submit a request to EPA for
approval of the alternative testing
sequence. After approval, the alternative
testing sequence is effective until a
different testing sequence is received
and approved by EPA.

(e) The owner or operator of an
affected facility that is taking longer
than 1 year after the date of publication
of this subpart FFF final rule to comply
with the emission limits of this subpart
must submit notification to the EPA
Regional Office within 10 business days
of completing each increment. Each
notification must indicate which
increment of progress specified in
§62.14108(a)(1) through (a)(5) has been
achieved. The notification must be
signed by the owner or operator of the
affected facility.

(f) The owner or operator of an
affected facility that is taking longer
than 1 year after the date of publication
of this subpart FFF to comply with the
emission limits of this subpart who fails
to meet any increment of progress
specified in §62.14108(a)(1) through
(a)(5) according to the applicable
schedule in §62.14108 must submit
notification to the EPA Regional Office
within 10 business days of the
applicable date in §62.14108 that the
owner or operator failed to meet the
increment.

(9) The owner or operator of an
affected facility that is taking longer
than 1 year after the date of publication
of this subpart FFF to comply with the
emission limits of this subpart must
submit a final control plan by the date
specified in §62.14108(b) with the
notification required by § 62.14109(e).
The final control plan must, at a
minimum, include a description of the
air pollution control devices or process
changes that will be employed for each
unit to comply with the emission limits
and other requirements of this subpart.

(h) The owner or operator of an
affected facility that is taking longer
than 1 year after the date of publication
of this subpart FFF to comply with the
emission limits of this subpart must
submit a signed copy of the contract or
contracts awarded according to the
requirements of §62.14108(a)(2) with
the notification required by
§62.14109(e).

(i) The owner or operator of an
affected facility that is taking longer
than 1 year after the date of publication
of this subpart FFF to comply with the
emission limits of this subpart must
keep on site a copy of the final control
plan required by §62.14109(g).

(i) The owner or operator of an
affected facility that plans to cease
operation of the affected facility on or
before December 19, 2000 rather than
comply with the emission limits of this
subpart by the applicable compliance
date specified in §62.14208 must
submit a notification by the date
specified for the final control plan
according to the schedule specified in
paragraphs § 62.14108(b)(1) through
(b)(4), as applicable. (Affected facilities
that cease operation on or before
December 19, 2000, rather than comply
with the emission limits of this subpart
by the compliance date specified in
§62.14108 are not required to submit a
final control plan.) The notification
must state the date by which the
affected facility will cease operation. If
the cease operation date is later than 1
year after the date of publication of this
subpart FFF, the owner or operator must
enter into a legally binding closure
agreement with EPA by the date the
final control plan is due. The agreement
must specify the date by which
operation will cease.

(k) The owner or operator of an
affected facility that plans to de-rate the
affected facility on or before December
19, 2000 rather than comply with the
emission limits of this subpart by the
compliance date specified in §62.14108
must submit a final control plan as
required by paragraph (g) of this section
and submit notification of increments of
progress as required by paragraphs (e)
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and (f) of this section and §62.14108(e)
of this subpart.

(1) The final control plan must, at a
minimum, include the information in
paragraphs (K)(1)(i) and (k)(1)(ii) of this
section rather than the information in
paragraph (g) of this section.

(i) A description of the physical
changes that will be made to accomplish
the de-rating.

(ii) Calculations of the current
maximum combustion capacity and the
planned maximum combustion capacity
after the de-rating. (See the procedures
specified in 40 CFR 60.58b(j) of subpart
Eb for calculating municipal waste
combustor unit capacity.)

(2) The owner or operator must
submit a signed copy of the contract or

contracts awarded to initiate the de-
rating with the notification required by
paragraph (e) of this section.

(I) The owner or operator of an
affected facility that is ceasing operation
more than 1 year following the date of
publication of this subpart FFF must
submit performance test results for
dioxin/furan emissions conducted
during or after 1990 for each affected
facility by the date 1 year after the date
of publication of this subpart FFF. The
performance test shall be conducted
according to the procedure in paragraph
(b) of this section.

(m) The owner or operator (or the
State air pollution control authority)
that is submitting alternative dates for

increments 2, 3, and 4 according to
§62.14108(b)(4) must submit the
alternative dates by the date specified
for the final control plan according to
the schedule specified in paragraphs
§62.14108 (b)(1) and (b)(2), as
applicable. The owner or operator (or
the State air pollution control authority)
must submit a justification if any of the
alternative dates are later than the
increment dates in tables 4 or 5 of this
subpart. The owner or operator must
also submit the alternative dates and
justification to the State.

Tables to Subpart FFF

TABLE 1 OF SUBPART FFF—MUNICIPAL WASTE COMBUSTOR UNITS (MWC UNITS) EXCLUDED FROM SUBPART FFF1

State MWC units

Florida ....ocoveeiiiiie e Existing MWC units with capacity to combust more than 250 tons per day of municipal solid waste.

[CT=To] o[ F- N PRSP Existing facilities with a MWC unit capacity greater than 250 tons per day of municipal solid waste at the
following MWC sites:
(a) Savannah Energy Systems Company, Savannah, Georgia.

HNOIS +ooevieeeee e Existing MWC units located at Robbins Resource Recovery Center, Robbins, lllinois.

MINNesota .......cccoevvivcieiiieiicrecee All MWC units with unit capacities greater than 93.75 million British thermal units per hour on a heat input
basis (250 tons per day) located in Minnesota.

NeW YOrk .....ccccoveviiniiiniiiiicnece, Existing MWC units with capacity to combust more than 250 tons per day of municipal solid waste.

[©]1To o] o BT UP P PPRP Existing facilities at the following MWC sites:

(a) Ogden Martin Systems, Marion County, Oregon.
(b) Coos County, Coos Bay, Oregon.
South Carolina

following MWC sites:

TENNESSEE ..covvvvvvvveiiiiiieieieeieeeeeeeieaas

Existing facilities with a MWC unit capacity greater than 250 tons per day of municipal solid waste at the

(a) Foster Wheeler Charleston Resource Recovery Facility, Charleston, South Carolina.
Existing MWC units with capacity to combust more than 250 tons per day of municipal solid waste.

1 Notwithstanding the exclusions in table 1 of this subpart, this subpart applies to affected facilities not regulated by an EPA approved and cur-

rently effective State or Tribal plan.

TABLE 2 OF SUBPART FFF—NITROGEN OXIDES REQUIREMENTS FOR AFFECTED FACILITIES

Nitrogen
oxides
emission
Municipal waste combustor technology limit (parts
per million
by vol-
ume)a
IMIBSS DU WALEIWAIL ......eetiiiiei ettt ettt b et h e bt oa bt ekt e o2 bt e 1h e ea ke oo h bt ekt e 4 H et e b et ea bt e bt e ea b e e nhe e e at e e ea bt et e e ebn e e nneeenbeennes 205.
MASS DUIN TOTANY WALEIWAID ... ittt b ettt h e et ekt e e ab e e s bt e e et e oo h bt ekt e e Ee e e bt e ea bt e bt e ea bt e ebe e e ab e e eabeenbeeebe e e nbeeenteeneas 250.
Ry (IR o [T V=T I U1 W ote 1 4] o U I3 (o] S OO PP PPRRPPT 250.
[ [0]To [4=To I o =To Mote] 141 o TV IS (o] SN PT PP P PP PR PPPRPRT 180.
Mass DUIN reffaCtory COMBUSIONIS .......ciiiiiiiiiiie ettt ettt oottt e oo h bt e e okt e e e e b et e e s bt e e ok bt e e sa b bt e e ahbe e e ek be e e aabb e e e sabbeeesanneeennneeas No limit.
aCorrected to 7 percent oxygen, dry basis.
TABLE 3 OF SUBPART FFF—MUNICIPAL WASTE COMBUSTOR OPERATING REQUIREMENTS
Carbon mon-
oxide emis-
. sions level Averaging
Municipal waste combustor technology (parts per mil- time (hrs)®
lion by vol-
ume)a
MASS DU WALEIWAIL ...ttt et e e et e e s he e e e abe e e e e ket e e e ab e e e e sbe e e s nnn e e e anbe e e e nneeenanreee e 100 4
MASS DUIN FEIFACIOTNY ...ttt e e et e e s ab e e e e she e e e e ket e e e ab e e e e nbe e e eanbeeeanbeeeaanbeeeanreee e 100 4
MaASS DU FOLANY FEIFACIONY ...ttt e ettt e e bt e e ettt e e e st e e e e sbe e e e bt e e aabeeeanbeeeenbeeenan 100 24
Mass burn rotary waterwall 250 24
Modular starved air .............. 50 4
MOUIAT EXCESS @UE ...ttt ettt b e bt h et e e ekt e bt e s bt e e e he e ea bt e ket e bt e she e et e e sab e et e e e bb e e nbe e st e eeees 50 4
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TABLE 3 OF SUBPART FFF—MUuUNICIPAL WASTE COMBUSTOR OPERATING REQUIREMENTS—Continued

Carbon mon-
oxide emis- )
Municipal waste combustor technology (pzllt‘)tgspleervrenlil- tiAr;]/gr?r?rIS)gb
lion by vol-
ume)a

RefUSE-AErVET TUBH STOKET .....oiiiiiiii ettt 200 24
Bubbling fluidized bed COMBUSIOT .........ccuiiiiiiiiiii et re e 100 4
Circulating fluidized Ded COMBUSTOT .......c..iiiiiiii et sb e beesbee e 100 4
Pulverized coal/refuse-derived fuel mixed fuel-fired COMBDUSLOr ..........cooiiiiiiiiiiiii e 150 4
Spreader stoker coal/refuse-derived fuel mixed fuel-fired COMDBUSIOT ..........cccooiiiiiiiiiiiiii e 200 24

aMeasured at the combustor outlet in conjunction with a measurement of oxygen concentration, corrected to 7 percent oxygen, dry basis. Cal-
culated as an arithmetic average.
b Averaging times are 4-hour or 24-hour block averages.

TABLE 4 OF SUBPART FFF—GENERIC COMPLIANCE SCHEDULE AND INCREMENTS OF PROGRESS (PRE-1987 MWCSs) ab

Increment 4
Increment 2 Increment 3 Increment 5
Affected facilities Submiltnf(i:rrlgrlngc?rﬁt}ol lan Award con- Begin on-site g?emfgﬁt;rﬁg: Final compli-
p tracts construction tion ance
Affected facilities that commenced construc- | January 11, 1999 ............... 05/18/99 11/16/99 11/19/00 12/19/00
tion, modification, or reconstruction on or
before June 26, 1987 (All pollutants).

aTable 4 or 5 of this subpart applies to MWC units subject to the Federal plan except those with site-specific compliance schedules shown in

Table 6 of this subpart.

bAs an alternative to this schedule, the owner or operator may close the affected facility by December 19, 2000, complete the retrofit while the
affected facility is closed, and achieve final compliance upon restarting. See 8§62.14108(c), 62.14108(d), and 62.14109(i) of this subpart.

TABLE 5 OF SUBPART FFF—GENERIC COMPLIANCE SCHEDULES AND INCREMENTS OF PROGRESS
[Post-1987 MWCs]a.b

Increment 3 | Increment 4
Affected facilities Increment 1 Inc}&%?gt 2 Begin on- Complete _Increment 5
Submit final control plan contracts site con- on-site con- Final compliance
struction struction
Affected facilities that commenced
construction modification, or re-
construction after June 26, 1987:
1. Emission limits for Hg, | SNA ..o, cNA cNA cNA | 1 year after promulgation of this
dioxin/furan. subpart or 1 year after permit
issuance.d
2. Emission limits for SOy, | January 11, 1999 ............... 05/18/99 11/16/99 11/19/00 | 12/19/00.
HCI, PM, Pb, Cd, opacity
CO, NOx.

aTable 4 or 5 of this subpart applies to MWC units subject to the Federal plan except those with site-specific compliance schedules shown in

Table 6 of this subpart.

bAs an alternative to this schedule, the unit may close by December 19, 2000, complete retrofit while closed, and achieve final compliance
upon restarting. See §862.14108(c), 62.14108(d), and 62.14109(i) of this subpart.

cBecause final compliance is achieved in 1 year, no increments of progress are required.

dPermit issuance is issuance of a revised construction permit or revised operating permit, if a permit modification is required to retrofit controls.

TABLE 6 OF SUBPART FFF—SITE-SPECIFIC COMPLIANCE SCHEDULES AND INCREMENTS OF PROGRESS 2

o Increment 4
Affected facilities at Increment 1 Increment 3 Increment 5
the following MWC City, State Submit final control AvI\/r;?rde?o%rtTazcts Begin on-site con- oﬁ-osq?eplgtt)%- Final com-
sites plan struction struction pliance
Stanislaus Resource | Crows Landing, Cali- | January 11, 1999 .... | 01/19/02 .........cc.cc.... 05/19/00 ......ccveeneee. 11/19/00 12/19/00
Recovery Facility. fornia.
Southeast Resource | Long Beach, Califor- | January 11, 1999 .... | 04/30/99 .........ccceeenne. 10/31/99 ..cccovveeiienn 04/30/00 12/19/00
Recovery Facility. nia.
All large MWC units Maine ......ccceevveiiiinenne January 11, 1999 .... | 01/01/99 ........ccoveennnn 07/01/99 .....ccvveeeen. 09/01/00 12/19/00
Baltimore Resco ....... Baltimore, Maryland | January 11, 1999 .... | January 11, 1999 .... | January 11, 1999 .... 09/01/00 12/19/00
All large MWC units New Jerseyb ............ January 11, 1999 .... | 05/18/99 ........cccueenee 11/14/99 ..ccvveeiee 11/19/00 12/19/00
American Ref-Fuel ... | Delaware County, 11/01/98 ......ocevveennen 05/18/99 ....cccvvveenen. 11/14/99 ....cvveeeee 11/19/00 12/19/00
Pennsylvania.
Montenay Energy Montgomery County, | 11/01/98 ................... 05/18/99 ....cccvvveenen. 11/14/99 ....cvveeeee 11/19/00 12/19/00
Resource. Pennsylvania.
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TABLE 6 OF SUBPART FFF—SITE-SPECIFIC COMPLIANCE SCHEDULES AND INCREMENTS OF PROGRESS a—Continued

e Increment 4
Affected facilities at Increment 1 Increment 3 Increment 5
the following MWC City, State Submit final control Av!/r;%ecr:noenrg:azcts Begin on-site con- Oﬁ_osri?glgéi_ Final com-
sites plan struction struction pliance
I-95 Energy/Re- Lorton, Virginia ........ January 11, 1999 .... | 10/15/99 ........cccceeene 03/01/00 ......cccveeeee 11/19/00 12/19/00
source Recovery
Facility.

aThese schedules have been reviewed and determined to be acceptable by EPA.
bThis schedule applies to HC1 SO,, PM, Pb, Cd, CO, and NOx. However, owners and operators of large MWC units in New Jersey have the
option of reserving the portion of their control plan that addresses NOx. Owners and operators must submit the reserved portion to EPA by De-

cember 15, 1999.

[FR Doc. 98-29967 Filed 11-10-98; 8:45 am]
BILLING CODE 6560-50-M

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 1827 and 1852

Reportable Item Definition

AGENCY: National Aeronautics and
Space Administration (NASA).
ACTION: Final rule.

SUMMARY: This is a final rule to conform
the two NASA FAR Supplement (NFS)
definitions of “‘reportable item”.

DATES: This rule is effective November
12, 1998.

ADDRESSES: Tom O’'Toole, NASA
Headquarters Office of Procurement,
Contract Management Division (Code
HK), Washington, DC 20546.

FOR FURTHER INFORMATION CONTACT: Tom
O’Toole, (202) 358-0478.
SUPPLEMENTARY INFORMATION:

Background

The NFS has two definitions of
“reportable item”—in section 1827.301,
Definitions, and the clause at 1852.227—
70, New Technology. These definitions
vary slightly, and this rule will conform
these definitions by using the version at
1827.301 as a baseline. Other minor
adjustments are made to cite
appropriate USC titles and add
examples of reportable items. A
proposed rule was published in the
August 13, 1998 Federal Register (63 FR
43362). NASA received one public
comment that suggested the scope of the
revised definition was unnecessarily
broad in that it would now apply to all
copyrightable data. NASA disagrees.
The revised definition only intended to
clarify that all inventions and
innovations, including computer
programs, should be reported without
regard to potential patentability under
Title 35 and/or copyrightability under
Title 17 of the U.S. Code. However, to
optimize clarity and preclude the

potential misconception that reporting
is required for all data produced under
the contract, NASA has restructured the
definition to focus more explicitly the
U.S.C. references.

Impact

NASA certifies that this regulation
will not have a significant economic
impact on a substantial number of small
business entities under the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.)
since the changes are editorial
clarifications and do not impose any
new requirements on offerors or
contractors. The rule does not impose
any reporting or recordkeeping
requirements subject to the Paperwork
Reduction Act.

List of Subjects in 48 CFR Parts 1827
and 1852

Government procurement.
Tom Luedtke,
Acting Associate Administrator for
Procurement.

Accordingly, 48 CFR Parts 1827 and
1852 are amended as follows:

1. The authority citation for 48 CFR
Parts 1827 and 1852 continues to read
as follows:

Authority: 42 U.S.C. 2473(c)(1).

PART 1827—PATENTS, DATA, AND
COPYRIGHTS

2. Section 1827.301 is amended by
revising the definition of “‘reportable
item” to read as follows:

1827.301 Definitions.

* * * * *

Reportable item, as used in this
subpart, means any invention,
discovery, improvement, or innovation
of the contractor, whether or not
patentable or otherwise protectible
under Title 35 of the United States
Code, made in the performance of any
work under any NASA contract or in the
performance of any work that is
reimbursable under any clause in any
NASA contract providing for
reimbursement of costs incurred before

the effective date of the contract.
Reportable items include, but are not
limited to, new processes, machines,
manufactures, and compositions of
matter, and improvements to, or new
applications of, existing processes,
machines, manufactures, and
compositions of matter. Reportable
items also include new computer
programs, and improvements to, or new
applications of, existing computer
programs, whether or not copyrightable
or otherwise protectible under Title 17
of the United States Code.

* * * * *

PART 1852—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

3. Section 1852.227-70 is amended by
revising the clause date and the
definition of “reportable item” in
paragraph (a) of the clause to read as
follows:

1852.227-70 New technology.

* * * * *

New Technology November 1998

(a)* * X

Reportable item, as used in this
clause, means any invention, discovery,
improvement, or innovation of the
contractor, whether or not patentable or
otherwise protectible under Title 35 of
the United States Code, made in the
performance of any work under any
NASA contract or in the performance of
any work that is reimbursable under any
clause in any NASA contract providing
for reimbursement of costs incurred
before the effective date of the contract.
Reportable items include, but are not
limited to, new processes, machines,
manufactures, and compositions of
matter, and improvements to, or new
applications of, existing processes,
machines, manufactures, and
compositions of matter. Reportable
items also include new computer
programs, and improvements to, or new
applications of, existing computer
programs, whether or not copyrightable
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or otherwise protectible under Title 17
of the United States Code.

* * * * *

[FR Doc. 98-30265 Filed 11-10-98; 8:45 am]
BILLING CODE 7510-01-P

DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Part 195

[Docket No. PS-121; Notice-5]

RIN 2137-AD05

Pressure Testing Older Hazardous
Liquid and Carbon Dioxide Pipelines

AGENCY: Research and Special Programs
Administration (RSPA), DOT.

ACTION: Further response to petitions for
reconsideration on pressure testing
within terminals and tank farms.

SUMMARY: This document announces
that, while RSPA continues to review
requirements for pressure testing older
piping within terminals and tank farms,
it will not enforce those requirements
provided the terminals and tank farms
are designed and operated at lower
stress levels than the main line. RSPA
is evaluating comments received on
pressure testing within these areas and
is considering modifying the current
requirements. The enforcement policy
maintains the status quo (that is, no
testing required) until a decision is
made.

FOR FURTHER INFORMATION CONTACT:
Mike Israni, (202) 366-4571, or e-mail:
mike.israni@rspa.dot.gov, regarding the
subject matter of this document, or
Jenny Donohue, (202) 366-4046, for
copies of this document or other
information in the docket.

SUPPLEMENTARY INFORMATION:

Background

On June 7, 1994, RSPA issued a final
rule requiring certain older hazardous
liquid and carbon dioxide pipelines to
be pressure tested. The American
Petroleum Institute (API) and Williams
Pipe Line Company (Williams) filed
petitions for reconsideration of pressure
testing requirements for older terminal
and tank farm piping on the grounds
that pressure testing would be costly
and disruptive in the terminals and that
such piping is of lower risk since
terminals and tank farms are generally
operated at reduced pressures. To
explore this issue further, RSPA invited
comments in a Federal Register notice
published February 10, 1998 [63 FR
6677].

RSPA received five comments,
including one from API. Four of five
commenters expressed that terminal/
tank farm piping should be exempt from
testing requirements because they are
designed and operated so that stress
level can never exceed 20% SMYS,
therefore, there is low possibility of
failure. Commenters also argued that
compliance would be a difficult task
because of many fittings, valves, tanks,
and instrumentation. Commenters also
suggested that the benefit would be
questionable, but the costs would be
substantially higher. API suggested that
RSPA consider separate rulemaking on
testing of terminal/tank piping,
excluding them from the current rule.
One commenter suggested that leak
detection and a volumetric system
should be used as a direct substitute for
a pressure test.

API also suggested developing a
testing/monitoring protocol for
evaluating piping within terminals and
tank farms that would provide
equivalent levels of safety for those
facilities. Given the great variety of
conditions that exist in terminals and
tank farms and the benefits of
identifying alternative ways of
addressing pipeline risks, development
of such a protocol has merit. RSPA will
work cooperatively with API on its
protocol. RSPA anticipates using the
protocol in our evaluation of the
pressure testing requirement for
terminals and tank farm piping.

Compliance dates for the 1994 rule
requiring pressure testing had been
extended to allow completion of
rulemaking to allow a risk-based
alternative to pressure testing. [62 FR
54591]. That rulemaking, which did not
address alternatives for terminal and
tank farm piping, has just been
published. [63 FR 59475; November 4,
1998]. Absent some agency action,
operators of older terminals and tank
farms would have to complete the
pressure testing requirements for piping
in their terminals prior to RSPA’s
reconsideration of these requirements.
In order to preserve the status quo,
RSPA will not enforce the pressure
testing requirements with respect to
older piping located in terminals or tank
farms that are designed and operated so
that they do not experience stress levels
of 20 percent or greater.

Issued in Washington, DC on November 5,
1998.

Richard B. Felder,

Associate Administrator for Pipeline Safety.
[FR Doc. 98-30210 Filed 11-10-98; 8:45 am]
BILLING CODE 4910-60-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 23
RIN1018-AE16

Changes in the List of Species in
Appendices to the Convention on
International Trade in Endangered
Species of Wild Fauna and Flora

AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Final rule.

SUMMARY: The Convention on
International Trade in Endangered
Species of Wild Fauna and Flora (CITES
or Convention) regulates international
trade in certain animals and plants.
Species or other taxa for which such
trade is controlled are listed in
Appendices I, I, and Ill to CITES. The
countries participating in this treaty,
including the United States, adopted
amendments to Appendices | and Il at
the tenth meeting of the Conference of
the Parties (COP10) in June, 1997. The
United States did not enter a reservation
against any of the adopted amendments.
This document incorporates all these
amendments into the U.S. Fish and
Wildlife Service’s (Service)
informational list of CITES species. It
also incorporates a small number of
additional changes to the list of CITES-
protected animal and plant taxa (50 CFR
23.23) unrelated to decisions of the
Parties at COP10 and serving only to
clarify taxonomy, common names, or
geographic ranges of animal and plant
taxa and populations already listed.
None of these additional changes affects
the biological entity listed by the CITES
parties.

DATES: This rule is effective November
12, 1998. With the exception of the new
listings of sturgeon species at COP10
(which had the effective date of April 1,
1998), the amendments set forth in this
rule entered into effect on September
18, 1997, under the terms of CITES.
ADDRESSES: Please send correspondence
concerning this document to Chief,
Office of Scientific Authority; U.S. Fish
and Wildlife Service; 4401 North Fairfax
Drive, room 750; Arlington, Virginia,
22203; fax 703—-358—-2276. Materials
received will be available for public
inspection by appointment, from 8:00
a.m. to 4:00 p.m. Monday through
Friday at the above address in
Arlington, Virginia.

FOR FURTHER INFORMATION CONTACT: Dr.
Susan Lieberman, Chief, Office of
Scientific Authority, U.S. Fish and
Wildlife Service, telephone 703—-358—
1708.
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SUPPLEMENTARY INFORMATION:

Background

CITES regulates import, export, re-
export, and introduction from the sea of
certain animal and plant species.
Species for which the trade is controlled
are included in three Appendices.
Appendix | includes species threatened
with extinction that are or may be
affected by trade. Appendix Il includes
species that, although not necessarily
now threatened with extinction, may
become so unless trade in them is
strictly controlled. It also lists species
that must be subject to regulation in
order that trade in other currently or
potentially threatened species may be
brought under effective control (e.g.,
because of difficulty in distinguishing
specimens of currently or potentially
threatened species from those of other
species). Appendix Il includes species
that any Party identifies as being subject
to regulation within its jurisdiction for
purposes of preventing or restricting
exploitation, and for which it needs the
cooperation of other Parties to control
trade.

Any CITES Party may propose
amendments to Appendices | and Il for
consideration either at meetings of the
Conference of the Parties held about
every 2% years or, occasionally, by a
postal vote process. The text of
proposals must be communicated to the
CITES Secretariat at least 150 days
before such a meeting. The Secretariat
must then consult the other Parties and
appropriate intergovernmental agencies,
and communicate responses to all
Parties no later than 30 days before the
meeting. Amendments are adopted by
consensus or a two-thirds majority of
the Parties present and voting.

Actions of the Parties

The tenth meeting of the Conference
of the Parties to CITES was held June 9—
20, 1997, in Harare, Zimbabwe.
Decisions of the Parties on 62 different
animal proposals and 13 different plant
proposals to amend the Appendices |
and Il were reported in the proposed
rule published in the Federal Register
on August 22, 1997 (62 FR 44627).

The August 22, 1997, proposed rule
(62 FR 44627) requested comments from
the public on whether the United States
should enter reservations against any of
the listing amendments. If the United
States were to enter a reservation, it
would be treated as a country not party
to CITES with respect to trade in that
particular species. However, because of
the requirements of other Parties, the
U.S. Lacey Act Amendments of 1981,
and relevant CITES resolutions, the
effect of a reservation would be limited.

More comprehensive discussions of any
practical effects of entering a reservation
and reasons for or against entering
reservations can be found in the
November 8, 1994 and January 3, 1995
Federal Register notices (59 FR 55617
and 60 FR 73, respectively).

Related Considerations

During the public comment period
pursuant to the proposed rule of August
22,1997, only one organization
submitted comments. The Humane
Society of the United States (HSUS)
submitted comments on a number of
issues. The HSUS opposed the taking of
reservations by the United States; the
Service concurs, and has recommended
no reservations. Regarding the alligator
snapping turtle, the HSUS noted that
endemism is not a reason to not list a
species in the CITES Appendices. The
Service agrees, and notes that whether
or not a species qualifies for inclusion
in Appendix Il under the CITES listing
criteria (Resolution Conf. 9.24) is
independent of its degree of endemism.
The Service will continue to monitor
the status of and trade in this species,
and work with the states where the
species is native in order to reach the
best possible conservation solution for
the species. The HSUS requested that
the United States include the species in
Appendix Ill; that option is currently
being explored. If the Service decides to
recommend such a listing in Appendix
111, a notice will be published in the
Federal Register inviting public
comments. The HSUS also discussed
the annotated transfer of certain African
elephant populations to Appendix I,
noting that live elephants may not be
imported for commercial purposes. The
HSUS is incorrect, in that live elephants
from Namibia only are restricted to non-
commercial purposes; those from
Zimbabwe and Botswana can be
imported for any purpose. Since these
populations are in Appendix I, no U.S.
import permit is required under CITES,
and the decision on commerciality and
suitability of destinations will be made
by the exporting country. However, if
any of the three countries affected
consult the United States prior to
issuance of an export permit, the
Service will respond to any inquiry
about any proposed facility. The HSUS
recommended that the Service discuss
other aspects of the annotated
downlisting of the African elephant
populations with members of the
Standing Committee. The Service
continues to discuss aspects of the
downlisting, and practical
implementation concerns, with many
different governments, including those
on the Standing Committee. The HSUS

also requested that the United States
include map turtles and bigleaf
mahogany in CITES Appendix II. The
Service is currently reviewing which
proposals it may submit for
consideration at CITES COP11, and
published a notice of information
requesting public comments in the
Federal Register on January 30, 1998
(63 FR 4613).

Procedural Requirements

This Federal Register notice amends
the informational list of CITES species
in 50 CFR 23.23 to accurately reflect the
changes in the list of species in the
CITES appendices that have already
been made by the Conference of the
Parties at their tenth meeting, and that
the United States is bound to accept
unless it entered reservations. The
Service does not believe that
implementation of any of these adopted
amendments would be contrary to the
interests or laws of the United States.
The period of time during which the
United States could have entered a
reservation against any of the
amendments ended on September 18,
1997. The Service did not recommend
the entry of any reservations, and none
were taken by the United States.
Therefore, except for the newly adopted
sturgeon listings having an effective
date of April 1, 1998, these amendments
to the CITES Appendices have been in
effect for the United States since
September 18, 1997.

This notice brings the information in
50 CFR 23.23 into agreement with the
current species listings in the CITES
appendices. Earlier Federal Register
notices informed the public about these
amendments and provided opportunity
for comment on them, including
announced public meetings. Since these
CITES amendments became effective on
September 18, 1997, and April 1, 1998,
this amendment to 50 CFR Part 23 is
effective upon its date of publication.

In addition to reflecting the
amendments to the Appendices adopted
at COP10, this notice also incorporates
certain other minor changes into the list
of CITES-protected animal and plant
taxa (50 CFR 23.23) unrelated to
decisions of the Parties at COP10 and
serves only to clarify taxonomy,
common names, or geographic ranges of
animal and plant taxa and populations
already listed. None of these additional
changes affects the biological entity
listed by the CITES parties. In the
amendatory section below, all entries in
the current CFR list that will be either
modified or deleted by this rule are
treated as deletions and presented in a
list of deletions. This is followed by a
list of additions, which includes not
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only new taxa or populations resulting
from amendments adopted at COP10,
but also all modifications of current CFR
listings.

Note: The Department has determined that
amendments to CITES Appendices, which
result from actions of the CITES Parties, do
not require the preparation of Environmental
Assessments as defined under the authority
of the National Environmental Policy Act (42
U.S.C. 4321-4347). These amendments are
simply notifications of actions taken by the
CITES Parties and therefore, this notice does
not constitute a “‘rule” for purposes of the
Administrative Procedures Act (5 U.S.C.
551(4)). Accordingly, the provisions of
Executive Order 12866, the Regulatory
Flexibility Act (5 U.S.C. 601) and the Small
Business Regulatory Enforcement Fairness
Act of 1996 do not apply. The adjustments
to the list in 50 CFR 23.23 presented below
are solely informational to provide the public
with accurate data on the species covered by
CITES. All non-sturgeon listings adopted by
the Parties took effect on September 18, 1997,
under the terms of CITES. The sturgeon
listings took effect April 1, 1998. This rule
does not contain information collection
requirements that require approval by the
Office of Management and Budget under 44
U.S.C. 3501 et seq.

This document was prepared by
Marshall Howe and Timothy Van
Norman, Office of Scientific Authority,
under the authority of the Endangered
Species Act of 1973, as amended (16

List of Subjects in 50 CFR Part 23

Endangered and threatened species,
Exports, Imports, Treaties.

Regulation Promulgation

Accordingly, for the reasons set out in
the preamble of this document, Part 23
of Title 50, Code of Federal Regulations,
is amended as follows:

PART 23—ENDANGERED SPECIES
CONVENTION

1. The authority citation for Part 23
continues to read as follows:

Authority: Convention on International
Trade in Endangered Species of Wild Fauna
and Flora, 27 U.S.T. 1087; and Endangered
Species Act of 1973, as amended (16 U.S.C.
1531 et seq.).

2. 8§23.23(d) is revised to read as
follows:

§23.23 Species listed in Appendices |, I,
and lIl.
* * * * *

(d) Subject to the regulations of this
part are all living or dead animals or
plants in Appendix I, Il or 1ll, and all
their readily recognizable parts and
derivatives except for specified parts or
derivatives of particular Appendix Il
animal species as excluded in the
particular listing and the following
categorically excluded or exempted
parts or derivatives of certain plants:

hybrids of Appendix | plants: Seedling
or tissue cultures obtained in vitro, in
solid or liquid media, transported in
sterile containers; and

(2) For Appendix Il and Appendix Il
plants: Seeds (other than the seeds of
Mexican Cactaceae originating from
Mexico, which are included in the
Appendices), spores, pollen (including
pollinia), and artificially propagated cut
flowers; and

(3) For artificially propagated hybrids
of Appendix | plants: seeds and pollen
(including pollinia) and cut flowers; and

(4) For artificially propagated or
naturalized Appendix Il Cactaceae
species: fruits and their parts and
derivatives; for Opuntia subgenus
Opuntia species, separate stem joints
(pads) and their parts and derivatives.

(5) For Orchidaceae species: in
Appendix I, seedling or tissue cultures
obtained in vitro, in solid or liquid
media, transported in sterile containers;
in Appendix I, for artificially
propagated Vanilla species, the fruits
and their parts and derivatives.

* * * * *

2. §23.23(f) is amended by removing
the following taxa or populations as
follows:

§23.23 Species listed in Appendices |, Il,
and Il

U.S.C. 1531 et seq. and 87 Stat. 884, as (1) For Appendix Il and Appendix 1t~ * > > * %
amended). plants and artificially propagated H**=*
First listing
Species Common name Appendix date
(month/day/
year)
CLASS MAMMALIA: MAMMALS: Kangaroos, Wombats, Walla-
bies, Cuscuses, Rat-kangaroos, etc.:
BUITAMYS PAIVUS .......c.oociiiiiiiiiiiic e Mountain pygmy possum  ...........cccceeevenne | ORI 7/1/75
Dendrolagus bennettianus ...............ccccocveeiienieicicniieineee. Bennett's tree kangaroo, Dusky tree kan- | Il ........c.cceeeeeee. 6/28/79
garoo.
D. JUMRAOMZI ...t Lumbholtz’s tree kangaroo ............c.cccceueenee. | TR 6/28/79
Order Primates: Primates: Monkeys, Apes, etc.:
All species except those in App. | or with earlier date i | oo | TR 214177
App. 1.
PRANEE SP. ettt Fork mouse lemur, Fork-marked mouse I 7/1/75
lemur.
Order Cetacea: Whales, Porpoises, Dolphins:
All species except those in App. | or with earlier date i | oo I 6/28/79
App. 1.
Order Carnivora: Carnivores: Cats, Bears, etc.:
Nasua Narica (FNASUA) .......cceucuueeeiiuiieaiiiee e Common coati, Coatimundi .... 4/13/87
Ursus arctos (all European populations except Italian popu- European Brown Bear ...........ccccceeveireennnen. 7/29/83
lation and former USSR populations).
U. arctos (Italian population) ..........cccccevveeerieniiienieenieeneeseens European Brown bear 7/1175
U. arctos (all Asian populations, including populations of Brown bear ..o 1/18/90
Iran, Iraq, Syria, and Turkey, except former USSR popu-
lations and populations and subspecies listed in App. I).
U. arctos (=U. arctos pruinosus) (populations of Bhutan, Tibetan blue bear ..........cccceviiiiiieiiiieee e 71175
China, and Mongolia).
U. arctos (all North American populations except Mexican Brown bear, Grizzly .......cccoccviiiiiiiiiennnn. e 71175
population).
U. arctos (=U. a. nelsoni) (Mexican population) .................... Mexican grizzly bear .........ccccooveiiiiennnn. e 71175
U. arctos isabellinus .............cccccuveiiiiieiniiiice e Red bear ... TN 6/28/79
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First listing
Species Common name Appendix date
(month/day/
year)
Order Proboscidea: Elephants:
Loxodonta affiCana ...............cccuceeiiiiiiiiiiciiieiic e African elephant ..........ccocoviiiiiiiincnnn, I 214177
Order Artiodactyla: Even-toed ungulates:
Bison bison athabasCae ..............cccccuvcievviiiiiiniiiiiciieee WO00dS DISON ...couevviiiiiiieccc e 71175
BOS MUEUS .....vvveeeeieeeeiee et s e sea e saa e stea e e taee e snnaee e snneees Wild YaK ..oooveieeiiieeceee e 711175
OVIS VIGNEI ...ttt e Shapo ......cceee.. 711175
Pecari tajacu (except populations of the United States) . Collared peccary 10/22/87
Vicugna vicugna (except populations listed below) . Vicuna ............... 7/1/75
V. vicugna (populations of Paranicota Province, la. Reglon VICUNA v 71175
of Tarapaca in Chile and all populations of Peru) (export
limited to cloth products, wool sheared from live animals,
and the Peruvian stock of 3249 kg. extant in November,
1994).
CLASS AVES: BIRDS:
Order Falconiformes: Hawks, Falcons, Vultures, Eagles:
All species except Cathartidae and those species in App. | All species except New World vultures ..... | ORI 6/28/79
or with earlier date in App. II.
Order Gruiformes: Cranes, Rails, Bustards:
Gallirallus australis NECIOIT ...........ccccovceeiiiiiiiiiic e Eastern weka rail .........cccoccoeiiiieiiiiiennn. Il 7/1/75
Pedionomus torquatus Collared hemipode, Plains wanderer . 6/28/79
TUrnix Melanogaster ............ccccoiiiiiiiiiiiiieiiee e Black-breasted button-quail ....................... Il 6/28/79
Order Psittaciformes: Parrots, Parakeets, Macaws, Lories:
All species in order except those in App. | or with earlier All Parrots, Parakeets, Macaws and | 6/6/81
date in App. Il, and except Melopsittacus undulatus, Lories (not including the Budgerigar,
Nymphicus hollandicus, and Psittacula krameri. However, Cockatiel, and Rose-ringed parakeet).
the latter is listed separately in App. Ill.
Order Strigiformes: Owls
All species except those in App. | or with earlier date iIn- | oo | ORI 6/28/79
App. Il
Order Passeriformes: Perching birds, Songbirds:
Gracula religioSa ............ccccueucvueeeiieeieiie e Hill MyNa ..ooooieeeeeeee e Il (Thailand) ..... 6/11/92
CLASS REPTILIA: REPTILES:
Order Crocodylia: Crocodiles, Alligators, Caimans, Gavials:
Alligatoridae spp. (all species in family except those in App. Alligators, Caimans .........cccceceeeeeiieeeiiienenns e 214177
| or with earlier date in App. II).
Caiman IALIFOSHIS ........ooiiueiieiiiie et Broad-snouted caiman 7/1/75
Crocodylidae spp. (all species in family except those in Crocodiles ......ccouveviieeeiiie e 214177
App. | or with earlier date in App. II).
Crocodylus niloticus (populations of Madagascar and Ugan- Nile crocodile .......cccevvvveeiiiiiciee e, | 711175
da subject to export quotas described by the Secretariat).
C. niloticus (populations of Botswana, Ethiopia, Kenya, Ma- Nile crocodile .......cccoevvieiiiiiei e, | 711175
lawi, Mozambique, South Africa, Zambia, and Zimbabwe
subject to ranching provisions).
C. niloticus (population of Tanzania subject to ranching pro- Nile crocodile .......cccoviiiiiiiiiiiieeeeee, | ORI 7/1/75
visions and annual quotas described by the Secretariat).
Melanosuchus niger (population of Ecuador, subject to zero Black caiman ..........ccccoeiiiiiiiiiici e, e 7/1/75
export quotas in 1995 and 1996, followed by annual
quotas described by the Secretariat).
Order Serpentes: Snakes:
Boidae spp. (all species except those in App. | or with ear- Boa constrictors, Pythons ...........cccceeeee. | ORI 214177
lier date in App. II).
CLASS OSTEICHTHYES: BONY FISHES:
Order Acipenseriformes: Sturgeons:
PHYLUM ARTHROPODA: ARTHROPODS:
CLASS Insecta: Insects:
Ornithoptera spp. (all species except those in App. | or with Birdwing butterflies ..........cccccviiiiiiiiiennn. e 2/16/79
earlier date in App. II).
PHYLUM MOLLUSCA: MOLLUSCS:
CLASS Pelecypoda (=Bivalvia): Clams, Mussels:
Fusconaia subrotunda ... Long solid mussel .................. 7/1/75
Lampsilis brevicula ............ Ozark lamp pearly mussel 711175
Lexingtonia dolabelloides Slab-side pearly mussel ..........cccccocieennne. 7/1/75
CLASS Gastropoda: Snails:
Paryphanta spp. (New Zealand species only) ..........cccceeeeee. New Zealand amber snails ....................... | ORI 7/11/75
PLANT KINGDOM: PLANTS:
Family Agavaceae: Agave family:
AQave VICIOriaE-TEQINAE ........c...ccevueeiiureeiiiaesiieeesieeeasaneannns Queen Victoria agave .........cccceevvveeriiveennns | 7/29/83
Family Apocyanaceae: Dogbane family:
Pachypodium brevicaule (and its natural hybrids; N0 XPOrt | .eoooireiie e | 711175

of adult plants before tenth Conference of the Parties, ca.
March, 1997).
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. : date
Species Common name Appendix (month/day/
year)
Family Araliaceae: Ginseng family:
Panax quUINQUETONIUS .............ccccooueiiiiiiiiiie it American ginSeNng ........ccoccevveeeiieniieeneennen | TR 71175
Family Cactaceae: Cactus family:
All species except those in App. | .coooeviieiiiiiiiiieeee CaCli .evveeeeieeee e 71175
Coryphantha werdermannii ...............ccccccevvieivienicencnicennn. Jabali pincushion cactus .. 71175
Echinocereus (=Wilcoxia) SChmollii ..............cccccooovviinnenennne. Lamb’s-tail cactus ............. 71175
Escobaria Minima .............cccccoevvueiiiiiiiiiieiieseese e Nellie’s corycactus ............ 71175
E. SNEEAII ..ot Sneed pincushion cactus .......... 71175
Pachycereus (=Backebergia) militaris .............ccccccevveeeennnnn. Teddy-bear cactus, Military cap 7/1/75
Pediocactus (=Toumeya) knOWItONii .............ccccccoveireinnnennne. Knowlton's Cactus ..........cccevverieenicnncene 71175
P. (=Toumeya) papyracanthus (see Sclerocactus
papyracanthus).
P. PArAdINeS .........c.ccoviiiiiiiiiiiiieiic it Houserock Valley cactus 71175
P. peeblesianus (=Toumeya fickeisenii, =T. peeblesiana) .... Peebles’ Navajo cactus .... 71175
P.SHEIT .o Siler’s pincushion cactus 71175
Pelecyphora spp. (includes Encephalocarpus sp.) ................ Hatchet cactus, Pinecone cactus, 71175
Peyotillo.
Sclerocactus brevihamatus subsp. tobuschii Tobusch fishhook cactus ...........cccceeveenen. I 71175
(=Ancistrocactus tobuschii, =Echinocactus tobuschii).
S. (=Echinomastus, =Neolloydia) ereCtOCENIIUS .............ccccee | coeeeieeiie et 71175
S. GIAUCUS ...t Uinta Basin hookless cactus .. 71175
S. PAPYracantius ...........cccccoceioiiiiiiiieiie e Grama-grass cactus ............... 71175
Strombocactus disSCIfOrmis .............cccoccevviiiiienieiiiciiieceee Disc cactus, Top Cactus .........c.cceveerneennn 71175
Family Cycadaceae: Cycas family:
Family Euphorbiaceae: Spurge family:
Euphorbia spp. (excluding non-succulent species) (all spe- Euphorbias ......cccccoooeiiiiniienee | TR 71175
cies except those in App. I).
E. decaryi (including var. capsaintemariensis, E. | e I e 71175
capsaintemariensis) (and its natural hybrids).
Family Leguminosae (=Fabaceae): Pea family:
Pericopsis elata (including saw-logs, sawn wood, and ve- AfrOrmMOSIa ......oocvveciieiiiiiic e I 6/11/92
neers, but no other parts or derivatives, i.e., products).
Family Magnoliaceae: Magnolia family:
TAlAUMA ROAGSONII .........ooeiiiiiiiiiiiii ettt sies | ebeestee ettt et e bt e b e e ab e e bt e e be e bt e e beenaneatee e Il (Nepal) ......... 11/16/75
Family Meliaceae: Mahogany family:
Swietenia macrophylla (populations in the Americas, includ- Bigleaf mahogany ..........ccccoceiiiiiiniicenn Il (Costa Rica) 11/16/95
ing saw-logs, sawn wood, and veneers, but no other
parts or derivatives, e.g., products).
S. mahagoni (including saw-logs, sawn wood, and veneers, Caribbean mahogany ..........cccccocceeiiienennee | 6/11/92
but no other parts or derivatives, i.e., products).
Family Orchidaceae (= Apostasiaceae, Cypripediaceae): Orchid family:
Family Portulacaceae: Portulaca family:
ANACAIMPSEIOS SPP. .evieiiiiiieiiiiie e iitiie st siir s siss s siene s siine i | aoiiaeiesieie s s s e s e e e s sb e e e s sa s e s e e e e e e sra e e 7/1/75
Lewisia tweedyi Tweedy's lewisia 7/29/83
Family Primulaceae: Primrose family:
CYCIAMEN SPP. .ttt CYClamens .......ccoveiiiiieiieeiie e | TR 71175
Family Proteaceae: Protea family:
Orothamnus zeyheri ... Marsh-rose 71175
Protea OOrala ............cccocuiiciiiiiiiiiiiiecie et Ground-rose 71175
Family Theaceae: Tea family:
Camellia chrysantha ..............ccccocieiieiiiiiiiiiiecce Yellow-flowered camellia, Jinhuacha ........ | ORI 8/1/85

3. §23.23(f) is amended by adding the following taxa or populations to read as follows:

§23.23 Species listed in Appendices |, I, and IIl.

* * * * *
(f) * X X
First listing
- : date
Species Common name Appendix (month/day/
year)
CLASS MAMMALIA: MAMMALS:
* * * * * * *
Order Primates (formerly including order Scandentia, above): Primates: Monkeys, Apes, etc.:
All species of primates except those in App. | or with AA4ITT..

earlier date in App. Il.
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First listing
Species Common name Appendix date
p PP (month/day/
year)
* * * * * * *
PRANGE SP. evveeeeee ettt ettt Fork-marked mouse lemurs ..........c.c.c....... e 711175
* * * * * * *
Order Xenarthra: Anteaters, Sloths, Armadillos:
* * * * * * *
Chaetophractus nationi (subject to a zero export quota) ....... Hairy armadillo ........cccocevviiieeviee e, | 9/18/97
* * * * * * *
Order Cetacea: Whales, Porpoises, Dolphins:
All species except those in App. | or with earlier date in All whales, porpoises, and dolphins not | ORI 6/28/79
App. Il. listed below.
* * * * * * *
Order Carnivora: Carnivores: Cats, Bears, etc.:
* * * * * * *
NASUA NATICA ..o Common coati, Coatimundi ..............c.cee... Il (Honduras) ... 4/13/87
* * * * * * *
U. arctos (all Asian populations, including populations Brown bear ..o I 1/18/90
of Iran, Iraqg, Syria, Turkey, and the former USSR, ex-
cept populations and subspecies listed in App. I).
U. arctos (all European populations except Italian popu- European brown Bear ..........ccccceviennenne. | R 7/29/83
lation and former USSR populations).
Ursus arctos (all North American populations except U. Brown bear, Grizzly bear ........c..cccccvveeneen. | 711175
a. nelsoni).
U. arctos (all populations of Bhutan, Mongolia, and Brown bear ........ccccooiiiiiiiii I 1/18/90
China except subspecies with earlier date).
U. arctos (Italian population) ..........cccccecvevieniviiniicnineennn. European brown bear ...........cccccceiieniennn. I 71175
U. arctos isabellinus .............cccccooiiviiiiiniiiiiiee Red bear ..o [OOSR 6/28/79
U. @rctos NEISONI ..........ccceeviiiiiiiiiiiiiec e Mexican grizzly bear ..........ccccocviiniiennnnn. TR 7/1/75
U. @rctos PruiNoSUS ............cccouveeiceiiiiiieieiieseenee e Tibetan blue bear ..........cccocevciiiiiiiicnnen. I 71175
* * * * * * *
Order Proboscidea: Elephants:
* * * * * * *
Loxodonta africana (except the populations of Bot- African elephant .........ccccccviiiiiiiienniieee TR 214177
swana, Namibia, and Zimbabwe).
L. africana [only the populations of Botswana, Namibia, African elephant .........ccccocvevieeiiiee i | 214177
and Zimbabwe, to allow: (1) export of hunting tro-
phies for non-commercial purposes; (2) export of live
animals to appropriate and acceptable destinations
(Namibia: for non-commercial purposes only); (3) ex-
port of hides (Zimbabwe only); (4) export of leather
goods and ivory carvings for non-commercial pur-
poses (Zimbabwe only). No international trade in
ivory is permitted before 18 months after the transfer
to Appendix Il comes into effect (i.e., March 18,
1999). Thereafter, under experimental quotas for raw
ivory not exceeding 25.3 tons (Botswana), 13.8 tons
(Namibia) and 20 tons (Zimbabwe), raw ivory may be
exported only to Japan, subject to the conditions es-
tablished in Decision of the Conference of the Parties
regarding ivory No. 10.1. Specimens not meeting any
of the above conditions shall be deemed to be speci-
mens of species included in Appendix | and the trade
in them shall be regulated accordingly].
* * * * * * *
Order Artiodactyla: Even-toed ungulates:
* * * * * * *
Bison bison athabascae ..............cccccueoeeiiiiienieiniineenns Wo0d biSON ...coceiiiiiii | ORI 71175
* * * * * * *
Bos mutus (excluding domestic forms) .........c.cccoceeveenne Wild yak ..o TR 71175
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Species Common name Appendix date
p PP (month/day/
year)
* * * * * * *
OVisS ammon NIGHMONIANG .........cccccocveeiiiieeiiiei e aees Kara Tau argali ........occoeeeiiieiniieiieceeee, I 7/1/75
* * * * * * *
O. VIGNEI VIQNEI ....ccvveeiiieeaiiseeeee e siee e siaeasaae e nianeannees ShAPO v e 711175
* * * * * * *
Pecari tajacu (except populations of the United States and Collared pecCary .....c.cccoceevveeeenieeesiieeannns | TR 10/22/87
Mexico).
* * * * * * *
Vicugna vicugna (except populations listed below, under the VICURA evvvveeiicie e I 7/11/75
conditions specified).
V. vicugna [Argentina: wild populations of the Province of VICURA evvvveeiecie e | TR 7/1/75

Jujuy and the semi-captive populations of the Provinces
of Jujuy, Salta, Catamarca, La Rioja and San Juan (ex-
port limited to wool sheared from live animals and to cloth
and items made thereof, including luxury handicrafts and
knitted articles; the reverse side of cloth and cloth prod-
ucts must bear the logo adopted by countries signatory to
the Convenio para la Conservacion y Manejo de la
Vicufia and the words, “VICUNA-ARGENTINA"; all speci-
mens not meeting any of the above conditions shall be
deemed to be specimens of species included in Appendix
| and the trade in them shall be regulated accordingly)].

V. vicugna [Bolivia: populations of the Conservation Units of VICUNA coviiveeieiieeie e | TR 711175
Mauri-Desaguadero, Ulla Ulla and Lipez-Chichas (export
limited to wool sheared from live animals and to cloth and
items made thereof, including luxury handicrafts and knit-
ted articles, but with a zero annual export quota; the re-
verse side of cloth and cloth products must bear the logo
adopted by countries signatory to the Convenio para la
Conservacion y Manejo de la Vicufia and the words,
“VICUNA-BOLIVIA”; all specimens not meeting any of the
above conditions shall be deemed to be specimens of
species included in Appendix | and the trade in them shall
be regulated accordingly)].

V. vicugna [Chile: populations of Paranicota Province, la. VICUNA e e 7/11/75
Region of Tarapaca (export limited to wool sheared from
live animals and to cloth and items made thereof, includ-
ing luxury handicrafts and knitted articles; the reverse
side of cloth and cloth products must bear the logo adopt-
ed by countries signatory to the Convenio para la
Conservacion y Manejo de la Vicufia and the words,
“VICUNA-CHILE"; all specimens not meeting any of the
above conditions shall be deemed to be specimens of
species included in Appendix | and the trade in them shall
be regulated accordingly)].

V. vicugna [Peru: all populations (export limited to the stock VICURNA et | TP 7/1/75*
of 3249 kg. extant in November, 1994, to wool sheared
from live animals, and to cloth and items made thereof,
including luxury handicrafts and knitted articles; the re-
verse side of cloth and cloth products must bear the logo
adopted by countries signatory to the Convenio para la
Conservacion y Manejo de la Vicufia and the words,
“VICUNA-PERU”; all specimens not meeting any of the
above conditions shall be deemed to be specimens of
species included in Appendix | and the trade in them shall
be regulated accordingly)].

* * * * * * *
CLASS AVES BIRDS
* * * * * * *
Order Falconiformes: Hawks, Falcons, Vultures, Eagles:
All species except those in App. I, or with earlier date in All species except New World vultures not | Il ........cccceeenee. 6/28/79
App. Il, and except Cathartidae species not specifically specifically listed below.

listed below.




Federal Register/Vol. 63, No. 218/ Thursday, November 12, 1998/Rules and Regulations 63217

First listing
Species Common name Appendix date
p PP (month/day/
year)
* * * * * * *
Order Psittaciformes: Parrots, Parakeets, Macaws, Lories,
Cockatoos, etc.:
All species in order except those in App. | or with earlier All Parrots, Parakeets, Macaws, Lories, | ORI 6/6/81
date in App. Il, and except Melopsittacus undulatus, Cockatoos, etc. not listed below (not in-
Nymphicus hollandicus, and Psittacula krameri. However, cluding the Budgerigar, Cockatiel, and
the latter is listed separately in App. Ill. Rose-ringed parakeet).
* * * * * * *
Amazona Viridigenalis ..o Red-crowned (= Green-cheeked) parrot ... | | ..cccooiniiiinenns 6/6/81
* * * * * * *
ViNi URFAMATTNGA. .........ooiiiiiiiiiiie ettt Ultramarine lorikeet ..........ccccovieiniiiennnnen. TR 6/6/81
* * * * * * *
Order Strigiformes: Owls:
All species except those in App. | or with earlier date in All Owls not listed below ...........c.ccoecvveeen. | I 6/28/79
App. 11
* * * * * * *
Order Passeriformes: Perching birds, Songbirds:
* * * * * * *
Amandava formoSa ...........ccccuiooiiiiiiii it Green avadavat ...........ccceevieeeeiiieenieeeee | TR 9/18/97
* * * * * * *
Gracula religioSa ..........ccuuccveeiecceeiiiieesie e Hill Myna ..o | 6/11/92
* * * * * * *
LeIOthrixX @rgentauriUs ...........ccccoccoeeeiueeiiiiee s Silver-eared Mesia ........cccoeeeeeiiieeniieennns | TR 9/18/97
L. JUEBA ..o Pekin robin ... I 9/18/97
* * * * * * *
Liocichla OMEIENSIS ..........cooiuieiiiiii et Omei Shan liocichla ........ccccccoeviiiiiniiennnns | TR 9/18/97
* * * * * * *
Padda OrYZIVOIA ...........ccoiueeiiiieiiiieesiiee e siee e see e nee e see e N AV S o T L (0 | 9/18/97
* * * * * * *
PYycnonotus ZEYIANICUS .............cccoueeiueeiiiiee e Straw-headed bulbul .............cocoiiiiines e 9/18/97
* * * * * * *
TANGAra fASHUOSA ..........ccoveeiiieeesiiieeseeeeie e se e see e aeeannees Seven-colored tanager .......cccccoceveeriveenns | 9/18/97
* * * * * * *
CLASS REPTILIA REPTILES
Order Testudinata: Turtles, Tortoises:
* * * * * * *
Callagur BOIMEOENSIS .........cccoiiiieiiiiieie et Painted terrapin .......cccocevieeiiiiie e, e 9/18/97
* * * * * * *
Order Crocodylia: Crocodiles, Alligators, Caimans, Gavials:
Alligatoridae spp. (all species in family except those in App. All Alligators and Caimans not listed e 214177
| or with earlier date in App. II). below.
* * * * * * *
Caiman latirostris (except population of Argentina) ............... Broad-snouted caiman ............cccccoceeeennen. I 7/1/75
* * * * * * *
Crocodylidae spp. (all species in family except those in App. All Crocodiles not listed below .................. | 214177
| or with earlier date in App. Il).
* * * * * * *
Crocodylus niloticus (populations of Botswana, Kenya, Ma- Nile crocodile ......ccccevviveeiiiie e, | 711175
lawi, South Africa, Zambia, and Zimbabwe, subject to
ranching provisions).
C. niloticus (population of Ethiopia, Madagascar, Mozam- Nile crocodile .......cccooviiiiiiiiiiiiceeee, e 7/1/75
bique, Tanzania, and Uganda, subject to an annual export
quota).
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* * * * * * *
Melanosuchus niger (population of Ecuador, subject to a Black caiman .........ccccociiiiieiiiiiciniee, | TR 711175
zero annual export quota until a different quota has been
approved by the Secretariat).
* * * * * * *
Order Serpentes: Snakes:
* * * * * * *
Boidae spp. (all species except those in App. | or with ear- All Boa constrictors, Pythons not listed | TR 214177
lier date in App. II). below.
* * * * * * *
Naja kaouthia (see Naja Naja) ..........cccccceeeeemieeiieeniiniienienns
* * * * * * *
Naja oxiana (see Naja Naja) ..........cccceevvereienieeiiieniinieeneeens
* * * * * * *
CLASS OSTEICHTHYES BONY FISHES
* * * * * * *
Order Acipenseriformes (all species except those in App. | or All Sturgeons and Paddlefish not listed I 4/1/98
with earlier date in App. Il) below.
* * * * * * *
PHYLUM ARTHROPODA ARTHROPODS
CLASS Insecta: Insects:
* * * * * * *
Ornithoptera spp. (all species except those in App. | or with All Birdwing butterflies not listed below ..... | 2/16/79
earlier date in App. II).
* * * * * * *
PLANT KINGDOM (NOTE GENERAL EXCLUSIONS AND EXCEPTIONS IN PLANTS
INTRODUCTORY TEXT):
Family Agavaceae: Agave family:
* * * * * * *
Agave victoriae-reginae (=A. ferninandi-regis) ....................... Queen Victoria agave ..........cccceceereeicneenne | 7/29/83
* * * * * * *
Family Apocynaceae: Dogbane family:
* * * * * * *
Pachypodium brevicaule (and its natural hybrids) .........ccccoo | oo | 7/1/75
* * * * * * *
Family Araliaceae: Ginseng family:
Panax quinquefolius (whole and sliced roots and parts of American giNSeNQ .......c.ccceeeeveeeiiieeenieeens | ORI 711175
roots, excluding manufactured parts or derivatives such
as powders, pills, extracts, tonics, teas, and confec-
tionery).
* * * * * * *
Family Cactaceae (note general exclusions and exceptions in in- | Cactus family:
troductory text):
All species except those in App. |, and except artificially (O Tox | SRR | 71175
propagated specimens of the following hybrids and/or
cultivars: (1) Hatiora x graeseri (=H. gaertneri x H. rosea);
(2) Schlumbergera (=Zygocactus) truncata cultivars and
its hybrids with S. opuntoides (=S.x exotica), S.
orssichiana, and S. russelliana (=S.x buckleyi); (3)
Gymnocalycium mihanovichii cultivars lacking chlorophyll,
grafted on Hatiora “Jusbertii”, Hylocereus trigonus or H.
undatus; and (4)Opuntia microdasys.
* * * * * * *
Coryphantha werdermannii (=C. densispina; Mammillaria w.) Jabali pincushion cactus .........cccceeceevccvenne [ | eiiiiiieeiincee, 71175
* * * * * * *
Echinocereus (=Cereus, =Wilcoxia) schmollii ..............c......... Lamb’s-tail cactus ........cccceecveevcvveviienencices | 1 v, 711175
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First listing
Species Common name Appendix date
p PP (month/day/
year)
* * * * * * *
Escobaria minima (=Coryphantha m., not Mammillaria m.; Nellie’s corycactus ........ccocvverrivieinieeennnen. TR 71175
=C. nelliae, E. n., =Mammillaria n.).
E. sneedii, including E. s. var. leei (=Coryphantha s. var. 1., Sneed pincushion Cactus ............ccocceeeueene I e 71175
=E. leei, =Mammillaria 1) and E. s. var. sneedii
(=Coryphantha s., =Mammillaria s.).
* * * * * * *
Pachycereus militaris (=Backebergia m., =Cephalocereus Teddy-bear cactus, Military cap ................ I e 71175
m., =Mitrocereus m., =Pachycereus chrysomallus).
* * * * * * *
Pediocactus knowltonii (=P. bradyi var. k., =Toumeya k.) ..... Knowlton €actus ...........cccevcveniiniicnnennne. I 71175
* * * * * * *
P. paradinei (=Pilocanthus p.) Houserock Valley cactus ............cccceeeennee. I .. 71175
P. peeblesianus, including P. p. var. fickeiseniae (=Navajoa Fickeisen Navajo cactus, Peeble’'s Navajo | | 71175
f., =Toumeya f.) and P. p. var. peeblesianus cactus.
(=Echinocactus p., =Navajoa p., =Toumeya p., =Utahia
p.).
P. sileri (=Echinocactus s., =Utahia S.) .......c.ccccccuvirivenicnns Siler’s pincushion cactus .........c..cccoceveeieene I 71175
* * * * * * *
Pelecyphora (=Encephalocarpus) SPp. ....cccccceeeervvresiieresninns Hatchet cactus, Pinecone cactus, I 711175
Peyotillo.
Sclerocactus brevihamatus subsp. tobuschii Tobusch fishhook cactus ............cccceeeueeenne I 7/1/75
(=Ancistrocactus t., =Echinocactus t., =Ferocactus t.,
=Mammillaria t.).
S. erectocentrus (=Echinocactus e., =Echinomastus e., Redspine fishhook cactus ...........cccceenee. e 711175
=Neolloydia e., =Thelocactus e.; =Echinomastus
acunensis, =Echinomastus e. var a., =Neolloydia e. var
a.; =Echinocactus krausei, =Echinomastus K.).
S. glaucus (=S. franklinii, =Echinocactus g., =Ferocactus g., Uinta Basin hookless cactus ..................... e 711175
=Pediocactus g., =S. whipplei var. g.; =E. subglaucus; =S.
wetlandicus; =S. w. var. ilseae).
* * * * * * *
S. papyracanthus (=Echinocactus p., =Mammillaria p., Grama-grass CacCtus .......ccccceveerveeeriinenannns e 711175
=Pediocactus p., =Toumeya p.).
* * * * * * *
Strombocactus spp. (=S. disciformis in broad sense) ........... Disc cactus, Top cactus .........cccccevveeennnnen. e 71175
* * * * * * *
Family Cycadaceae: Old World cycad family (see families
Stangeriaceae and Zamiaceae for other
cycads):
* * * * * * *
Family Euphorbiaceae: Spurge family:
Euphorbia spp., except those species in App. |, and exclud- Euphorbias ........ccoccviiiiiieee e, | TR 7/1/75
ing non-succulent species and artificially propagated
specimens of Euphorbia trigona cultivars.
* * * * * * *
E. capsaintemariensis (= E. decaryi var. €.) (and itS Natural | ........coooiiiiiiiie e TR 71175
hybrids).
* * * * * * *
E. decaryi (and its natural hybrids) (S€€ alSO E. | e I 7/1/75
capsaintemariensis, formerly included in E. decaryi).
* * * * * * *
Family Leguminosae (=Fabaceae): Pea family:
* * * * * * *
Pericopsis elata (including logs, sawn wood, and veneer AFrOrmOoSIa ....oooveviiiiiie e | TR 6/11/92

sheets, but not other parts or derivatives).
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Species Common name Appendix date
p PP (month/day/
year)
* * * * * * *
Family Magnoliaceae: Magnolia family:
Magnolia (ZTalauma) ROAGSONII .............cccueiiciieeiiiieeaiiiiieiiies | eeeesteeeesieeesseeessaeeessteeeaasteeessreeesseeeessseeesnsees Il (Nepal) ......... 11/16/75
Family Meliaceae: Mahogany family:
* * * * * * *
Swietenia macrophylla (populations in the Americas, includ- Bigleaf mahogany ..........c.cccccevviiiiinicnnn. Il (Costa Rica) 11/16/95
ing logs, sawn wood, and veneer sheets, but not other
parts or derivatives).
S. mahagoni (including logs, sawn wood, and veneer Caribbean mahogany .........cccccoeceveviveennne | 6/11/92
sheets, but not other parts or derivatives).
* * * * * * *
Family Orchidaceae (= Apostasiaceae, Cypripediaceae) (note Orchid family:
general exclusions and exceptions in introductory text):
* * * * * * *
Family Portulacaceae: Portulaca family:
Anacampseros spp. (including A. [= Grahamial australiana, | ........cccccccociieeeiiiieeeiieeeieeeeseeeesiee e snreeesnaee s | 711175
A. [=G.] kurtzii).
Avonia spp. (formerly a part of Anacampseros SPP.) ...cccccee | ceiriieiie e | 7/1/75
* * * * * * *
Family Primulaceae: Primrose family:
Cyclamen spp., excluding artificially propagated specimens CYCIaMENS ..ot | TR 7/11/75
of the cultivars of Cyclamen persicum (except when trad-
ed as dormant tubers).
Family Proteaceae: Protea family:
Orothamnus ZEYREIT .........ccccccceciiiiiiciiiiiiiieec e Marsh-rose ........ccccceiiiniiiiicniieiecnce | 71175
Protea OQOrata ..............ccoueeiiiiiiiiiiiiiiciieee e GrOUNA-TOSE ....oeivvieiiiieiiieteeieeee e | PR 71175
Family Ranunculaceae: Buttercup family:
Hydrastis canadensis (whole and sliced roots and parts of Goldenseal .......cccccooveiiiiiiieiieee e | R 9/18/97
roots, excluding manufactured parts or derivatives such
as powders, pills, extracts, tonics, teas, and confec-
tionery).
* * * * * * *
Family Scrophulariaceae: Figwort family:
Picrorhiza kurrooa (whole and sliced roots and parts of KULKI e | ORI 9/18/97
roots, excluding manufactured parts or derivatives such
as powders, pills, extracts, tonics, teas, and confec-
tionery).
Family Stangeriaceae: Stangeria family:
Bowenia spp. (formerly in Zamiaceae) ..........ccoovvevverieeneennns Bipinnate cycads ..........cccceiiiniiiinienneenn | R 214177
* * * * * * *
Family Valerianaceae: Valerian family:
Nardostachys grandiflora (=Nardostachys jatamansi mis- Himalayan nard or spikenard .................... | 9/18/97

applied) (whole and sliced roots and parts of roots, ex-
cluding manufactured parts or derivatives such as pow-
ders, pills, extracts, tonics, teas, and confectionery).

* * *
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Dated: September 8, 1998.
Donald J. Barry,

Assistant Secretary for Fish and Wildlife and
Parks.

[FR Doc. 98-29849 Filed 11-10-98; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 971208298-8055-02; 1.D.
110598A]

Fisheries of the Exclusive Economic
Zone Off Alaska; Atka Mackerel in the
Western Aleutian District of the Bering
Sea and Aleutian Islands

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is prohibiting directed
fishing for Atka mackerel in the Western
Aleutian District of the Bering Sea and
Aleutian Islands management area
(BSAI). This action is necessary to
prevent exceeding the amount of the
1998 total allowable catch (TAC) of Atka
mackerel in this area.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), November 7, 1998, until
2400 hrs, A.l.t., December 31, 1998.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586-7228.
SUPPLEMENTARY INFORMATION: The
groundfish fishery in the BSAI exclusive
economic zone is managed by NMFS
according to the Fishery Management
Plan for the Groundfish Fishery of the
Bering Sea and Aleutian Islands Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Fishing by U.S. vessels is governed
by regulations implementing the FMP at
subpart H of 50 CFR part 600 and CFR
part 679.

The Final 1998 Harvest Specifications
of Groundfish for the BSAI established
the initial TAC of Atka mackerel in the
Western Aleutian District as 22,950 mt,
and, through the apportionment of
reserve allocated an additional 2,025 mt
for a total of 24,975 mt (63 FR 12689,
March 16, 1998). See § 679.20(c)(3)(iii).

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the TAC for Atka
mackerel in the Western Aleutian
District will be reached. Therefore, the
Regional Administrator is establishing a
directed fishing allowance of 23,975 mt,
and is setting aside the remaining 1,000
mt as bycatch to support other
anticipated groundfish fisheries. In

accordance with §679.20(d)(2)(iii), the
Regional Administrator finds that this
directed fishing allowance has been
reached. Consequently, NMFS is
prohibiting directed fishing for Atka
mackerel in the Western Aleutian
District.

Maximum retainable bycatch amounts
may be found in the regulations at
§679.20(e) and (f).

Classification

This action responds to the best
available information recently obtained
from the fishery. It must be
implemented immediately to prevent
overharvesting the 1998 TAC of Atka
mackerel for the Western Aleutian
District of the BSAI. A delay in the
effective date is impracticable and
contrary to public interest. Further
delay would only result in overharvest.
NMFS finds for good cause that the
implementation of this action should
not be delayed for 30 days. Accordingly,
under 5 U.S.C. 553(d), a delay in the
effective date is hereby waived.

This action is required by §679.20
and is exempt from review under E.O.
12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: November 5, 1998.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 98-30229 Filed 11-6-98; 3:46 pm]
BILLING CODE 3510-22-F
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 240
[Release No. 34-40643; File No. S7—26-98]
RIN 3235-AH04

Books and Records Requirements for
Brokers and Dealers Under the
Securities Exchange Act of 1934

AGENCY: Securities and Exchange
Commission.

ACTION: Reproposed rule; extension of
comment period.

SUMMARY: The Securities and Exchange
Commission is extending the comment
period for a release reproposing books
and records requirements for broker-
dealers under the Securities Exchange
Act of 1934 (Release No. 34-40518)
which was published in the Federal
Register on October 9, 1998 (63 FR
54404). The comment period for Release
No. 34-40518, is being extended to
December 9, 1998.

DATES: Comments must be received on
or before December 9, 1998.

ADDRESSES: Comments should be
submitted in triplicate to Jonathan G.
Katz, Secretary, Securities and Exchange
Commission (“Commission”), 450 Fifth
Street, N.W., Mail Stop 6-9,
Washington, D.C. 20549. Comments also
may be submitted electronically at the
following E-mail address:
rulecomments@sec.gov. Comment
letters should refer to File No. S7-26—
98; this file number should be included
on the subject line if E-mail is used. All
comments received will be available for
public inspection and copying at the
Commission’s Public Reference Room,
450 Fifth Street, N.W., Washington, D.C.
20549. Electronically submitted
comment letters will be posted on the
Commission’s Internet web site (http://
WWW.SeC.gov).

FOR FURTHER INFORMATION CONTACT:
Michael A. Macchiaroli, Associate
Director, (202) 942—0131; Thomas K.
McGowan, Assistant Director, (202)

942-4886; or Deana A. La Barbera,
Attorney, (202) 942—-0734, Division of
Market Regulation, Securities and
Exchange Commission, 450 Fifth Street,
N.W., Mail Stop 10-1, Washington, D.C.
20549.

SUPPLEMENTARY INFORMATION: On
October 2, 1998, the Commission issued
for comment Release No. 34-40518
soliciting comment on reproposed
amendments to the Commission’s books
and records rules, Rules 17a-3 and 17a—
4 under the Securities Exchange Act of
1934. Specifically, the reproposed
amendments are designed to clarify and
expand recordkeeping requirements
with respect to purchase and sale
documents, customer records,
associated person records, customer
complaints, and certain other matters.
The reproposed amendments also
specify the books and records that
broker-dealers would have to make
available at their local offices. The
reproposed books and records rules are
specifically designed to assist securities
regulators when conducting sales
practice examinations.

The Commission originally requested
that comments on this reproposal be
received by November 9, 1998. The
Commission has recently received
requests to extend the comment period
and believes that extending the
comment period is appropriate in order
to give the public additional time to
comment on the matters 1 addressed by
the release. Therefore, the Commission
is extending to December 9, 1998 the
comment period for Release No. 34—
40518 (Books and Records
Requirements for Brokers and Dealers
Under the Securities Exchange Act of
1934).

Dated: November 5, 1998.
By the Commission.
Jonathan G. Katz,
Secretary.
[FR Doc. 98-30249 Filed 11-10-98; 8:45 am]
BILLING CODE 8010-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 862, 864, 866, 868, 870,
872,874, 876, 878, 880, 882, 884, 886,
888, 890, and 892

[Docket No. 98N-0009]
Medical Devices; Exemption From

Premarket Notification and Reserved
Devices; Class |

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule.

SUMMARY: The Food and Drug
Administration (FDA) is proposing to
amend its classification regulations to
designate class | devices that are exempt
from the premarket notification
requirements, subject to certain
limitations, and to designate those class
I devices that remain subject to
premarket notification requirements
under the new statutory criteria for
premarket notification requirements.
The devices FDA is proposing to
designate as exempt do not include
class | devices that have been previously
exempted by regulation from the
premarket notification requirements.
This action is being taken under the
Federal Food, Drug, and Cosmetic Act
(the act), as amended by the Medical
Device Amendments of 1976 (the 1976
amendments), the Safe Medical Devices
Act of 1990 (SMDA), and the Food and
Drug Administration Modernization Act
of 1997 (FDAMA). FDA is taking this
action in order to implement a
requirement of FDAMA.

DATES: Written comments by January 26,
1999.

ADDRESSES: Submit written comments
to the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Heather S. Rosecrans, Center for Device
and Radiological Health (HFZ-404),
Food and Drug Administration, 9200
Corporate Blvd., Rockville, MD 20850,
301-594-1190.

SUPPLEMENTARY INFORMATION:

l. Statutory Background

Under section 513 of the act (21
U.S.C. 360c), FDA must classify devices
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into one of three regulatory classes:
Class I, class Il or class Ill. FDA
classification of a device is determined
by the amount of regulation necessary to
provide a reasonable assurance of safety
and effectiveness. Under the 1976
amendments (Pub. L. 94-295), as
amended by the SMDA (Pub. L. 101
629), devices are to be classified into
class | (general controls) if there is
information showing that the general
controls of the act are sufficient to
ensure safety and effectiveness; into
class Il (special controls), if general
controls, by themselves, are insufficient
to provide reasonable assurance of
safety and effectiveness, but there is
sufficient information to establish
special controls to provide such
assurance; and into class Il (premarket
approval), if there is insufficient
information to support classifying a
device into class | or class Il and the
device is a life-sustaining or life-
supporting device, or is for a use which
is of substantial importance in
preventing impairment of human
health, or presents a potential
unreasonable risk of illness or injury.
Most generic types of devices that
were on the market before the date of
the 1976 amendments (May 28, 1976)
(generally referred to as preamendments
devices) have been classified by FDA
under the procedures set forth in section
513(c) and (d) of the act through the
issuance of classification regulations
into one of these three regulatory
classes. Devices introduced into
interstate commerce for the first time on
or after May 28, 1976 (generally referred
to as postamendments devices) are
classified through the premarket
notification process under section
510(k) of the act (21 U.S.C. 360(K)).
Section 510(k) of the act and the
implementing regulations, part 807 (21
CFR part 807), require persons who
intend to market a new device to submit
a premarket notification report (510(k))
containing information that allows FDA
to determine whether the new device is
substantially equivalent within the
meaning of section 513(i) of the act to
a legally marketed device that does not
require premarket approval. Unless
exempted from premarket notification
requirements, persons may not market a
new device under section 510(k) of the
act, unless they receive a substantial
equivalence order from FDA or an order
reclassifying the device into class | or
class Il, under section 513(f) of the act.
On November 21, 1997, the President
signed FDAMA into law (Pub. L. 105-
115). Section 206 of FDAMA, in part,
added a new section 510(l) to the act.
Under section 206 of the FDAMA, new
section 510(1) of the act became effective

on February 19, 1998. New section
510(1) of the act provides that a class |
device is exempt from the premarket
notification requirements under section
510(k) of the act, unless the device is
intended for a use which is of
substantial importance in preventing
impairment of human health or it
presents a potential unreasonable risk of
illness or injury. This document refers
to these devices that FDA believes meet
these criteria as ‘“‘reserved.” FDA has
evaluated all class | devices to
determine which device types should be
subject to premarket notification
requirements.

In developing the list of reserved
devices, the agency considered its
experience in reviewing premarket
notifications for these device types,
focusing on the risk inherent with the
device and/or the disease being treated
or diagnosed. FDA believes that the
devices listed as reserved are intended
for a use that is of substantial
importance in preventing impairment of
human health or present a potential
unreasonable risk of illness or injury.

In the Federal Register of February 2,
1998 (63 FR 5387), FDA published a list
of devices it considered reserved and
that require premarket notification and
a list of devices it believed met the
exemption criteria in FDAMA. FDA
invited comments on the February 2,
1998, notice. Responses to these
comments are addressed in this
document.

FDA is now proceeding to designate
which devices require premarket
notification, and which are exempt,
subject to limitations, under notice and
comment rulemaking proceedings under
new section 510(l). The devices FDA is
proposing to designate as requiring
premarket notification include five
devices that are currently exempt from
premarket notification because FDA
believes they meet the reserved criteria:
Quinine test system §862.3750 (21 CFR
862.3750), Sulfonamide test system
§862.3850 (21 CFR 862.3850),
Cardiopulmonary bypass accessory
equipment §870.4200 (21 CFR
870.4200), Ophthalmic eye shield
§886.4750 (21 CFR 886.4750) (when
made of other than plastic or
aluminum), and Electrode cable
§890.1175 (21 CFR 890.1175). FDA also
is proposing to modify the limitations
language for all class | devices that are
currently exempt.

Il. Limitations on Exemptions

FDA believes that the generic types of
class | devices listed herein, in addition
to a vast majority of class | devices
previously exempted, should be exempt
from the premarket notification

requirements under section 510(l) of the
act. FDA further believes, however, that
these generic device categories should
be exempt only to the extent that they
have existing or reasonably foreseeable
characteristics of commercially
distributed devices within that generic
type or, in the case of in vitro diagnostic
devices (IVD’s), for which a
misdiagnosis as a result of using the
device, would not be associated with
high morbidity or mortality. FDA
believes that certain changes to devices
within a generic device type that is
generally exempt may make the device
intended for a use that is of substantial
importance in preventing impairment of
human health or may make the device
present a potential unreasonable risk of
illness or injury. Accordingly, devices
changed in this manner would fall
within the reserved criteria under
section 510(l) of the act and would
require premarket notification.

FDA believes that devices that have
different intended uses than legally
marketed devices in that generic device
type present a potential unreasonable
risk of illness or injury because their
safety and effectiveness characteristics
are unknown. Moreover, FDA believes
that IVD’s that are intended for a use for
which a misdiagnosis, as a result of
using the device, could result in high
morbidity or mortality, either are
intended for a use that is of substantial
importance in preventing impairment of
human health or present a potential
unreasonable risk of illness or injury.

Accordingly, because FDA believes
that devices incorporating the
characteristics described previously fit
within the reserved criteria under
section 510(l) of the act, FDA considers
any class | device to be subject to
premarket notification requirements if
the device: (a) Has an intended use that
is different from the intended use of a
legally marketed device in that generic
type of device (e.g., the device is
intended for a different medical
purpose, or the device is intended for
lay use instead of use by health care
professionals); or (b) operates using a
different fundamental scientific
technology than that used by a legally
marketed device in that generic type of
device (e.g., a surgical instrument cuts
tissue with a laser beam rather than
with a sharpened metal blade, or an IVD
detects or identifies infectious agents by
using a deoxyribonucleic acid (DNA)
probe or nucleic acid hybridization or
amplification technology rather than
culture or immunoassay technology); or
(c) is an in vitro device that is intended:
(1) For use in the diagnosis, monitoring,
or screening of neoplastic diseases with
the exception of immunohistochemical
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devices; (2) for use in screening or
diagnosis of familial and acquired
genetic disorders, including inborn
errors of metabolism; (3) for measuring
an analyte that serves as a surrogate
marker for screening, diagnosis, or
monitoring life threatening diseases
such as acquired immune deficiency
syndrome (AIDS), chronic or active
hepatitis, tuberculosis, or myocardial
infarction or to monitor therapy; (4) to
assess the risk of cardiovascular
diseases; (5) for use in diabetes
management; (6) to identify or infer the
identity of a microorganism directly
from clinical material; (7) for detection
of antibodies to microorganisms other
than immunoglobulin G (IgG) and IgG
assays when the results are not
qualitative, or are used to determine
immunity, or the assay is intended for
use in matrices other than serum or
plasma; (8) for noninvasive testing as
defined in §812.3(k) (21 CFR 812.3(k);
and (9) for near patient testing (point of
care).

FDA is proposing to revise 8§ 862.9,
864.9, and 866.9 (21 CFR 862.9, 864.9,
and 866.9) to incorporate the revised
limitations on exemptions for IVD’s as
set forth previously. FDA believes that
these limitations, for the reasons
described previously, are appropriate
for IVD’s.

FDA is also proposing to amend all
current limitations on exemptions
sections (21 CFR 862.9, 864.9, 866.9,
868.9, 870.9, 872.9, 874.9, 876.9, 878.9,
880.9, 882.9, 884.9, 886.9, 888.9, 890.9,
and 892.9) in two ways. First the
proposed limitations language clarifies
that these limitations apply to class Il,
as well as class | devices. On January 21,
1998 (63 FR 3142), FDA published a list
of exempted class Il devices, subject to
certain limitations. Under section
510(m)(1), as added by FDAMA, FDA
was provided the authority to exempt
these class Il devices upon issuance of
a notice. FDA intends to codify these
exemptions, including the limitations
described in the January 21, 1998,
Federal Register notice, by issuance of
a final rule in the near future.

The limitations language that is
proposed in this document for class |
devices is identical to those limitations
for class Il devices that became effective
onJanuary 21, 1998. Accordingly, the
proposed limitations sections state that
the scope of these limitations apply to
class Il, as well as class | devices.

Second, FDA is proposing to amend
the limitations language to state that
premarket notifications must be
submitted for class | exempt devices if
the intended use is different than the
“legally marketed devices in that
generic type.” Currently, the limitations

in§ .9 of each classification
regulation part (e.g., 88 862.9, 864.9,
etc.) states that manufacturers must
submit premarket notifications for class
| exempt devices when ““[t]he device is
intended for a use different from its
intended use before May 28, 1976, or
the device is intended for a use different
from the intended use of a
preamendments device to which it had
been determined to be substantially
equivalent;”.

FDA believes that devices that have
an intended use that differs from any
legally marketed device should not be
exempt because those devices present a
potential unreasonable risk of illness or
injury because their safety and
effectiveness characteristics are
unknown. Manufacturers of such
devices should submit a premarket
notification and the agency will
determine if they are substantially
equivalent to other legally marketed
devices in that generic device type.

In addition to the general limitations
on exemptions that FDA considers
applicable to all class | devices that are
described previously, FDA also
considers certain devices within a
generic class to remain subject to the
premarket notification requirements
because they either are intended for a
use that is of substantial importance in
preventing impairment of human health
or they present a potential unreasonable
risk of illness or injury. For example,
elsewhere in this document, FDA states
that it considers liquid bandages
generally to be exempt from the
premarket notification requirements, but
considers a subcategory of those
devices, those intended for treatment of
burns and other open wounds, to
remain subject to the premarket
notification requirements. FDA believes
that liquid bandages intended for burns
and other open wounds should remain
subject to this requirement because they
are of substantial importance in
preventing impairment of human health
by helping to prevent infections.

FDA also advises that an exemption
from the requirement of premarket
notification does not mean that the
device is exempt from any other
statutory or regulatory requirements,
unless such exemption is explicitly
provided by order or regulation.

I11. Analysis of Comments to the
February 2, 1998, Notice

1. One comment proposed that
general purpose instruments (21 CFR
862.2140, 862.2150, 862.2160, 862.2170,
862.2250, 862.2260, 862.2300, 862.2400,
862.2500, 862.2540, 862.2560, 862.2680,
862.2700, 862.2730, and 862.2750)
designed to perform clinical testing that

provide results that are intended to be
of “substantial importance in preventing
impairment of human health, or
presents a potential risk of illness or
injury”’ should not be exempt.

If these devices are not subject to the
proposed limitations in §862.9, FDA
does not believe that premarket
notification is necessary because these
devices do not meet the reserved
criteria. Laboratory instruments, like
other devices, should be regulated
according to risk and the risk associated
with any device is related to intended
use and indications for use. As general
purpose instruments, these devices
make no specific claims and their safety
and effectiveness can be reasonably
assured by using other general controls,
including design controls (if the
instrument includes computer
automation). If the labeling includes
indications for specific analytes on the
general purpose instrument, the devices
would not meet the reserved criteria.
Under proposed § 862.9, these devices
would be subject to the limitations on
exemptions and, therefore, would be not
be exempt from premarket notification.
Review of the system and its indications
by FDA would be required through a
new premarket notification.

2. One comment stated that general
purpose instruments should not be
exempt from premarket notification
because they could be used in a
physician’s office or near patient testing
(point of care) by nonlaboratory trained
individuals resulting in major threats to
patient health.

FDA believes that these concerns are
addressed by the limitations on
exemptions. Under § 862.9(c), devices
that are ““for near patient testing (point
of care)” would be excluded from
exemption from premarket notification.

3. One comment stated that in vitro
devices “intended for use in screening
or diagnosis of familial and acquired
genetic disorders including inborn
errors of metabolism” (21 CFR 862.1330,
862.1335, 862.1560, 862.1595, and
862.1650) and test markers for
endocrine disorders (21 CFR 862.1075,
862.1080, 862.1200, 862.1245, 862.1250,
862.1260, 862.1265, 862.1270, 862.1275,
862.1280, 862.1285, 862.1300, 862.1370,
862.1385, 862.1390, 862.1395, and
862.1620) should be subject to
premarket notification.

FDA agrees that the manufacturer of
the IVD’s described by the comment
may continue to be required to submit
510(k)’s under the proposed limitations
on exemptions. Proposed limitations in
§862.9 would assure that these products
will be subject to premarket notification
requirements if intended for use in
screening or diagnosis of familial or
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acquired genetic disorders or endocrine
disorders and will not be subject to
these requirements where the same
device is not intended for these specific
high risk indications. FDA, therefore,
believes that these devices should be
exempt from premarket notification,
subject to the limitation.

4. One comment suggested that
premarket notifications and review
should be required for devices and tests
designed to “identify or infer the
identity of a microorganism directly
from clinical materials,” including
devices classified under §8 866.3145,
866.3375, 866.3405, 866.3480, 866.3500
and 866.3740.

FDA agrees. The comment has
described one of the limitations on
exemptions in the proposed rule. That
limitation would apply to a number of
classifications, including those cited by
this comment.

5. One comment suggested that:

Quiality control material—(assayed and
unassayed) ([21 CFR] 862.1660), must
continue to be reviewed so that the FDA
oversight function may continue to identify
those manufacturers of quality control
reagents whose manufacturing or testing
practices could fail to ensure a product of
appropriate accuracy, stability, and
reliability.

FDA agrees that quality control
materials are of critical importance in
laboratory operations. The agency
intends to continue to review assayed
quality control materials because it
believes they meet the reserved criteria.
FDA believes unassayed quality control
materials, other than those used for
donor screening, are appropriate for
exemption from premarket review.
Unlike unassayed quality control
materials, assayed quality control
materials have specifically labeled
performance levels that are reviewed.
The performance of unassayed quality
control materials that are not labeled is
not assessed in the 510(k) process and
is assessed by the laboratory rather than
the manufacturer. Issues such as
stability and reliability for unassayed
quality control materials are adequately
addressed by the new quality systems
requirements of current good
manufacturing practices. Unassayed
quality control materials for donor
screening, however, should not be
exempt because FDA should review the
labeling to ensure no specific
performance claims are made.

6. One comment indicated that there
is an inconsistency between the
exemptions of the free tyrosine test
system (21 CFR 862.1730) and the
galactose test system (21 CFR 862.1310),
and the limitations on exemptions that
apply to a device that “(c) is a in-vitro
device that is intended: * * * (2) for

use in screening or diagnosis of familial
and acquired genetic disorders,
including inborn errors of metabolism,”
because all free tyrosine test systems
and galactose test systems are for those
uses. Another comment stated that they
were confused about the exemption
from premarket notification of free
tyrosine test systems and the limitations
on exemptions, as noted previously.

FDA agrees there was an
inconsistency. Because the devices are
used for screening and diagnosis of
genetic disorders and are related to
significant morbidity and mortality
associated with the disease entities
identified by abnormalities in tyrosine
and galactose metabolism, FDA believes
these devices fit within the reserved
criteria and should be added to the list
of reserved class | devices that will
continue to require premarket
notification submissions.

7. The Health Care Financing
Administration (HCFA) raised concerns
about the effect that exemptions may
have on HCFA'’s implementation of the
Clinical Laboratory Improvements
Amendments (CLIA). HCFA
subsequently commented that they
believed that their concerns could be
addressed without affecting the
exemption process.

FDA intends to continue to meet with
the HCFA staff to address these
concerns, which relate to inspection
procedures in laboratories.

8. One comment stated that FDA had
previously exempted the unscented
menstrual pad § 884.5435 (21 CFR
884.5435), from premarket notification,
except for intralabial pads and reusable
menstrual pads. The comment pointed
out that the February 2, 1998, notice did
not state whether these devices were
reserved or exempted. The comment
believes that FDA meant to exempt
them and asked for clarification.

FDA has evaluated the use of
intralabial pads and reusable menstrual
pads and believes that they do meet the
reserved criteria of FDAMA. These
devices may present a potential
unreasonable risk of illness or injury
due to the risk of vaginal laceration,
ulceration, vaginal microflora changes,
and other possible adverse effects. FDA
is, therefore, proposing to continue to
designate the intralabial pads and
reusable menstrual pads (§ 884.5435) as
devices that require premarket
notification.

9. One comment stated that FDA
should exempt calipers because they do
not meet the class | reserved criteria of
FDAMA.

FDA concurs and notes that calipers
were exempted on April 5, 1989 (54 FR
13826), under 21 CFR 878.4800 (manual

surgical instrument for general use),
subject to 21 CFR 878.9 limitations of
exemptions from section 510(k) of the
act.

10. Two comments expressed support
for FDA's interpretation of section 510(1)
of FDAMA and the agency’s conclusion
that devices identified in 21 CFR
874.3300(b)(1), air conduction hearing
aids, meet the exemption criteria. One
comment stated that ““‘a device will lose
its exemption if its intended use differs,
or if it operates with a different
fundamental scientific technology.” The
other comment added that the society
he represented had concerns regarding
FDA's “vigilance in insisting on
adherence to FDA regulation governing
the labeling and conditions for sale of
hearing aids.”

FDA agrees with the one comment on
the scope of the limitations on
exemptions. As far as FDA regulations
governing the labeling, the agency
believes that general controls are
sufficient to regulate air-conduction
hearing aids and that trade complaints
will keep the agency well informed. The
proposed regulation on conditions of
sale of hearing aids is moving toward
publication.

11. One comment responded to the
February 2, 1998, notice by submitting
a request for classification under section
513(g) of the act, requesting information
regarding the requirements applicable to
a dental water filter system with a
treated filter/waterline under 21 CFR
872.6640.

FDA considers this comment a section
513(g) of the act request and will
respond to the submitter in an
individual response.

12. One comment requested that the
510(k) the comment submitted for a
class | device classified under
§884.1040 (21 CFR 884.1040)
Viscometer for cervical mucus, be found
to be exempt from the section 510(k)
requirements of the act. The comment
stated that “‘the device is not intended
for a use which is of substantial
importance in preventing impairment of
human health and does not present a
potential unreasonable risk of illness or
injury (“‘reserved criteria””)”’ and should
not be placed under the reserved criteria
found in section 206 of FDAMA.

FDA agrees that, generally,
viscometers for cervical mucus
(8884.1040) do not meet the “reserved”
criteria under FDAMA and did place
this classification regulation on the list
of exempted devices in the February 2,
1998, notice. Consistent with the
February 2, 1998, notice, FDA is
proposing to designate viscometers for
cervical use exempt from 510(k)
requirements. The comment’s device,
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however, would use a new matrix for
this device. FDA believes that this
represents a different intended use that
would make this device subject to the
limitations on exemptions and,
therefore, ineligible for exemption.

13. One comment questioned the
limitations on exemptions stated in the
February 2, 1998, notice, particularly
the limitations applicable to IVD’s that
are noninvasive tests. The comment
criticized the use of the words
“noninvasive testing’ as being overly
broad.

FDA disagrees with this comment.
FDA believes that the limitations are
necessary to assure that devices are not
marketed that are significantly different
from the devices exempted from
premarket notification, particularly in
the area of IVD’s where devices are often
subject to changes in intended use and
conditions of use. Noninvasive testing
devices should not be exempt because
they almost always involve novel
matrices and novel technologies.
However, FDA is clarifying the phrase,
“noninvasive testing,” by citing the
definition of “noninvasive” found in
§812.3(Kk) in the proposed limitations on
exemptions.

14. One comment suggested that FDA
should review the exemptions and
reservations in existing classifications to
assure that the present lists are
consistent with those listed in the
February 2, 1998, notice.

FDA has reviewed the existing
regulations again and is proposing to
reserve five currently exempted device
classifications (8§ 862.3750, 862.3850,
870.4200, 886.4750, and 890.1175).

15. One comment suggested that FDA
reserve 11 class | devices that FDA
stated it considered exempt class |
devices in the February 2, 1998, Federal
Register notice and subject them to
section 510(Kk) of the act requirements,
including: Cultured animal and human
cells (21 CFR 864.2280); Microorganism
differentiation and identification device
(21 CFR 866.2660); Coxsackievirus
serological reagents (21 CFR 866.3145);
Echinococcus spp. serological reagents
(21 CFR 866.3200); Equine
encephalomyelitis virus serological
reagents (21 CFR 866.3240);
Lymphocytic choriomeningitis virus
serological reagents (21 CFR 866.3360);
Mumps virus serological reagents (21
CFR 866.3380); Poliovirus serological
reagents (21 CFR 866.3405); Trichinella
spiralis serological reagents (21 CFR
866.3850); Rickettsia serological
reagents (21 CFR 866.3500); and
Streptococcus spp. serological reagents
(21 CFR 866.3740).

FDA does not agree with the comment
that these devices meet the reserved

criteria. FDA notes the limitations on
exemptions are specifically designed to
maintain premarket review for devices
used in ‘‘screening, diagnosis, or
monitoring life threatening diseases’ or
“to infer the identity of a microorganism
directly from clinical material.” While
section 510(k) of the act exemptions
would apply to devices marketed for
uses the agency would consider lower
risk, such as determination of immune
status or for epidemiological uses of
these devices, they would not apply to
devices with diagnostic claims for use
in life-threatening disease states or for
direct detection of a microorganism
using clinical material. Therefore, FDA
is proposing to designate these 11
devices as exempt from section 510(k) of
the act requirements subject to the
limitations on exemptions.

16. One comment suggested that the
limitations on exemptions are
unnecessary, confusing, and difficult to
apply, especially to IVD’s. This
comment additionally notes “we
question the basis for FDA’s broad
restrictions in such a specific category
of devices.”

FDA does not agree that the language
is unnecessary, confusing, or difficult to
apply. The limitations language that was
in the February 2, 1998, Federal
Register notice, and that is proposed for
all class | devices modifies the
limitations on exemptions currently
found in 8§ .9 of each device
classification regulation part (e.g.,
§8862.9, 864.9, etc.) only in three ways.
First, FDA has referenced class Il
devices to reflect that both class | and
class Il devices may be exempted in
accordance with new section 510(1) and
(m). Second, the limitations language
modifies current limitations language by
stating that devices are to be compared
to ““any legally marketed device in that
generic type of device” rather than a
device on the market “‘before May 28,
1976” or a “preamendments device to
which it has been determined
substantially equivalent.” Third, the
limitations language adds specific
language relating to IVD’s. The agency
cannot predict all possible different
intended uses or changes in
fundamental scientific technologies that
may significantly affect safety and
effectiveness; limitations on exemptions
are, therefore, in the best interest of the
public health because they ensure that
devices incorporating such changes will
be reviewed for safety and effectiveness
by the agency before they go to market.

In order to efficiently allocate review
resources, the agency has developed a
risk-based approach toward use of the
limitations on exemptions to ensure that
high-risk devices remain subject to

premarket review. The limitations on
exemptions continue to take into
account two critical risk elements—
intended use and novelty of technology.

Furthermore, FDA believes that in
vitro diagnostic devices are unique
because their safety and effectiveness
relates primarily to the information
generated by these devices rather than
the direct interaction between device
and patient. FDA has more fully
discussed the need for these limitations
earlier in this document.

17. One comment believed the
limitations on exemptions required
clarification as follows:

With regard to the first limitation (“*has an
intended use that is different from the
intended use of a legally marketed device in
that generic type”), we believe that current
law is clear that if a device has an intended
use different than that expressed in the
definition contained in the Code of Federal
Regulations (CFR), such device would not be
the same as the exempted device. The
exemption would simply not apply to that
device. However, “intended use” can
encompass many different concepts that go
beyond the general intended use statements
that comprised the CFR definitions. There
has been some controversy, for instance, over
the extent to which indications for use can
change intended use. Our position is that any
indication for use that has been included in
a previous 510(k) order of classification
identifies the scope of the intended use for
each exempt type of device. Minor variances
of indications for use within the intended use
of an exempt type of device should have no
effect on the status of a 510(k) exemption.

FDA has interpreted § .9(a) in
the limitations on exemptions under the
current regulations to mean that any
legally marketed device (as defined in
21 CFR 807.92(a)(3)) within a device
classification regulation may serve as a
predicate for another manufacturer’s
device and the other manufacturer’s
device may be exempt. FDA believes
that any additional indication for use for
an exempt classification device type
(i.e., an indication not previously
cleared) is considered a different
intended use and does not meet the
limitations on exemptions, and
therefore, requires a new premarket
notification. FDA agrees that minor
variances in indications would not
affect the exemption status of the
classification. FDA notes that in its
guidance entitled *‘Deciding When to
Submit a 510(k) for a Change to an
Existing Device,” FDA states, in regard
to minor variances in indications of
closely related populations, “If the
expansion is to a population with
similar demographics, diagnosis,
prognosis, comorbidity and potential for
complications as the original, then a
new 510(k) is not ordinarily expected.”
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18. On its own initiative, FDA is
proposing to require premarket
notification for five devices that are
currently exempt from premarket
notification: Quinine test system
(8 862.3750), sulfonamide test system
(8 862.3850), cardiopulmonary bypass
accessory equipment (8§ 870.4200),
electrode cable (§890.1175), and
ophthalmic eye shield (when made of
other than plastic or aluminum)
(8886.4750).

IVV. FDA Proposal to Revoke
Exemptions

A. Quinine Test System (8 862.3750)
and Sulfonamide Test System
(8862.3850)

On June 8, 1988 (53 FR 21447), FDA
published a final rule exempting the
quinine test system and the sulfonamide
test system from premarket notification
requirements. FDA stated that it was
exempting these products because it
believed that premarket notification was
not necessary to protect the public
health.

The quinine test system is used to
measure quinine, a fever-reducing and
pain-relieving drug used to treat
malaria, in the serum or urine.
Measurements obtained by this device
are used in the diagnosis and treatment
of quinine overdose and malaria. If this
device fails, persons who have malaria
may suffer serious life-threatening
consequences by not receiving the
appropriate amount of quinine.
Similarly, the sulfonamide test system is
intended to measure sulfonamide levels
which are used to treat life-threatening
bacterial infections. The failure of this
device may also result in the improper
treatment of a life-threatening disease.

Given that these devices are used in
determining the treatments for life-
threatening diseases, and an inaccurate
measurement of the treatment drug
could result in life-threatening
consequences, FDA does not believe
that its previous determinations to
exempt these devices from premarket
notification were correct. Accordingly,
FDA believes that premarket review is
necessary to assure the safety and
effectiveness of these devices. Moreover,
FDA believes that these products meet
the reserved criteria for premarket
review under section 510(l), in that they
are intended for a use which is of
substantial importance in preventing
impairment of human health, and
present a potential unreasonable risk of

illness or injury. Therefore, FDA is
proposing to require manufacturers of
these products to submit premarket
notifications.

B. Ophthalmic Eye Shields (8 886.4750)

On September 2, 1987 (52 FR 33366),
FDA published a final rule classifying
ophthalmic eye shields as class |
devices. This generic type of device is
described in §886.4750 as ‘‘a device
that consists of a plastic or aluminum
eye covering intended to protect the eye
or retain dressing materials in place.”
Plastic or aluminum eye shields rest
over the forehead and cheek and do not
contact the eye.

Since that classification, FDA has
found eye shields that are made of
collagen substantially equivalent to eye
shields made out of plastic or aluminum
in §886.4750. Collagen eye shields,
unlike aluminum and plastic eye
shields, come in direct contact with the
cornea and are indicated for relief of
discomfort from post-surgical, traumatic
and nontraumatic corneal conditions.
Unlike aluminum and plastic eye
shields, there are toxicological concerns
relating to biocompatibility and
dissolving time for collagen materials.
In premarket reviews, FDA has
examined biocompatibility and
dissolving issues in determining the
substantial equivalence of collagen eye
shields to plastic and aluminum eye
shields.

On December 7, 1994 (59 FR 63005),
FDA published a final rule exempting
this classification from premarket
notification requirements, and quality
systems requirements, except 21 CFR
820.198, with respect to complaint files.
FDA erred in not amending the codified
language at that time to retain premarket
review and quality system requirements
for collagen eye shields that had been
placed in that classification. Despite the
exemption language, FDA has continued
to receive and review premarket
notifications for eye shields made out of
collagen.

Because the toxicological issues cause
the product to meet the reserved criteria
in that the devices are intended for a use
which is of substantial importance in
preventing impairment of human health
or present a potential unreasonable risk
of illness or injury, FDA is proposing to
amend the codified text to state that
collagen eye shields are not exempt
from premarket notification
requirements.

C. Cardiopulmonary Bypass Accessory
Equipment (§ 870.4200) and Electrode
Cable (§890.1175)

OnJune 12, 1989 (54 FR 25042), FDA
published a final rule exempting
electrode cables (§890.1175) and
cardiopulmonary bypass accessory
equipment (8 870.4200) from premarket
notification requirements. FDA received
numerous reports of deaths and injuries
associated with unprotected patient
cables and lead wires. To address the
risk of patient exposure to macro shock
or electrocution due to the
inappropriate connection of a patient
connected cable or electrode lead wire
to an alternating current power source,
in the Federal Register of May 9, 1997
(62 FR 25477), FDA published a final
rule establishing a performance
standard for cables and leads. In the
preamble of that final rule, FDA
announced that it intended to reclassify
electrode cables (§890.1175) and
cardiopulmonary bypass accessory
equipment (8 870.4200) to class Il to
subject them to this performance
standard. In the meantime, FDA is
proposing to subject these devices to
premarket review to assure that they are
safe and effective, pending the
rulemaking to reclassify them into class
.

V. Proposed Designation of Devices

In the Federal Register of February 2,
1998 (63 FR 5387), FDA issued a notice
of its intent to propose to exempt a list
of class | (general controls) devices from
the requirement of premarket
notification, subject to the limitations of
exemptions. FDA has reviewed that list
and other devices in light of the
comments received in response to the
February 2, 1998, notice and other
information that has come to FDA'’s
attention. As a result, FDA is proposing
to designate as exempt certain devices
that were not listed as exempt in the
February 2, 1998, notice and to
designate as reserved devices certain
devices that were not designated as
reserved in the February 2, 1998, notice
or that were previously exempted by
regulation.

The following devices are devices that
FDA believes meet the reserved criteria
in section 206 of FDAMA and, therefore,
FDA is proposing to designate that they
remain subject to premarket notification
under new section 510(1) added to the
act:
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TABLE 1.—PROPOSED DESIGNATIONS OF RESERVED CLASS | DEVICES

21 CFR Section Name of Device
862.1065 Ammonia test system
862.1113 Bilirubin (total and unbound) in the neonate test system
862.1310 Galactose test system
862.1410 Iron (non-heme) test system
862.1415 Iron-binding capacity test system
862.1495 Magnesium test system
862.1580 Phosphorous (inorganic) test system
862.1660 Quality control material (assayed and unassayed)!
862.1680 Testosterone test system
862.1730 Free tyrosine test system
862.1775 Uric acid test system
862.3050 Breath-alcohol test system
862.3110 Antimony test system
862.3120 Arsenic test system
862.3220 Carbon monoxide test system
862.3240 Cholinesterase test system
862.3280 Clinical toxicology control material (assayed and unassayed)!
862.3600 Mercury test system
862.3750 Quinine test system
862.3850 Sulfonamide test system
864.7040 Adenosine triphosphate release assay
864.8950 Russell viper venom reagent
864.9050 Blood bank supplies
864.9125 Vacuum-assisted blood collection system?2
864.9195 Blood mixing devices and blood weighing devices2
866.2390 Transport culture medium
866.2560 Microbial growth monitor3
866.2850 Automated zone reader
866.2900 Microbiological specimen collection and transport device
866.3110 Campylobacter fetus serological reagents
866.3120 Chlamydia serological reagents
866.3235 Epstein-Barr virus serological reagents
866.3370 Mycobacterium tuberculosis immunofluorescent reagents
866.3870 Trypanosoma spp. serological reagents
870.4200 Cardiopulmonary bypass accessory equipment
872.3700 Dental mercury
872.4200 Dental handpiece and accessories
872.6250 Dental chair and accessories4
872.6640 Dental operative unit and accessoriess
872.6710 Boiling water sterilizer
876.5160 Urological clamps for males®
878.4460 Surgeon’s glove
880.5090 Liquid bandage”
880.5680 Pediatric position holder
880.6250 Patient examination glove
880.6375 Patient lubricant
880.6760 Protective restraint
882.1030 Ataxiagraph
882.1420 Electroencephalogram (EEG) signal spectrum analyzer
882.4060 Ventricular cannula8
882.4545 Shunt system implantation instrument®
884.2980(a) Telethermographic system10
884.2982(a) Liquid crystal thermographic system11
884.5435 Unscented menstrual pads (intralabial pads and reusable menstrual pads)
886.4070 Powered corneal burri2
886.4300 Intraocular lens guidel3
886.4370 Keratome
886.4750 Ophthalmic eye shield (when made of other than plastic or aluminum)
888.1500 Goniometer
890.1175 Electrode cable
890.3850 Mechanical wheelchair
890.5710 Hot or cold disposable pack14
892.1100 Scintillation (gamma) camera
892.1110 Positron camera

1 Meets reserved criteria for all assayed and only the unassayed when used for donor screening.
2Meets reserved criteria when automated.

3 Meets reserved criteria when automated blood culturing systems.

4Meets reserved criteria when dental chair with the operative unit.

5 Meets reserved criteria when it is not an accessory to the unit.

6 Meets reserved criteria when devices are for internal use or are used for females.

7Meets reserved criteria for uses other than as a skin protectant.

8 Meets reserved criteria if not made of surgical grade stainless steel.
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9 Meets reserved criteria if not made of surgical stainless steel.

10 Meets reserved criteria if an adjunct use system.

11 Meets reserved criteria if nonelectrically powered and AC-powered adjunctive system.
12 Meets reserved criteria if for use other than for removing rust rings.
13 Meets reserved criteria if used as folders and injectors for soft or foldable intraocular lenses (IOL’s).

14 Meets reserved criteria if indicated for use on infants.

FDA is proposing to amend the
regulations to designate the following
devices as exempt from premarket

notification because FDA believes that
they do not meet the reserved criteria

TABLE 2.—PROPOSED DESIGNATIONS OF EXEMPTED CLASS | DEVICES

under section 206 of the FDAMA that
adds new section 510(l) of the act:

21 CFR Section

Name of Device

862.1030
862.1040
862.1060
862.1075
862.1080
862.1095
862.1115
862.1130
862.1135
862.1165
862.1175
862.1180
862.1185
862.1195
862.1200
862.1240
862.1245
862.1250
862.1260
862.1265
862.1270
862.1275
862.1280
862.1285
862.1300
862.1325
862.1330
862.1335
862.1360
862.1370
862.1375
862.1385
862.1390
862.1395
862.1400
862.1405
862.1430
862.1435
862.1450
862.1460
862.1465
862.1475
862.1485
862.1500
862.1505
862.1510
862.1520
862.1530
862.1535
862.1540
862.1542
862.1550
862.1560
862.1570
862.1590
862.1595
862.1605
862.1610
862.1615
862.1620
862.1625

Alanine amino transferase (ALT/SGPT) test system
Aldolase test system

Delta-aminolevulinic acid test system
Androstenedione test system

Androsterone test system

Ascorbic acid test system

Urinary bilirubin and its conjugates (nonquantitative) test system

Blood volume test system

C-peptides of proinsulin test system
Catecholamines (total) test system

Cholesterol (total) test

Chymotrypsin test system

Compound S (11-deoxycortisol) test system
Corticoids test system

Corticosterone test system

Cystine test system

Dehydroepiandrosterone (free and sulfate) test system
Desoxycorticosterone test system

Estradiol test system

Estriol test system

Estrogens (total, in pregnancy) test system
Estrogens (total, nonpregnancy) test system
Estrone test system

Etiocholanolone test system

Follicle-stimulating hormone test system

Gastrin test system

Globulin test system

Glucagon test system

Gamma-glutamyl transpeptidase and isoenzymes test system
Human growth hormone test system

Histidine test system

17-Hydroxycorticosteroids (17-ketogenic steroids) test system
5-Hydroxyindole acetic acid/serotonin test system
17-Hydroxyprogesterone test system
Hydroxyproline test system

Immunoreactive insulin test system
17-Ketosteroids test system

Ketones (nonquantitative) test system

Lactic acid test system

Leucine aminopeptidase test system

Lipase test system

Lipoprotein test system

Luteinizing hormone test system

Malic dehydrogenase test system
Mucopolysaccharides (nonguantitative) test system
Nitrite (nonquantitative) test system
5'-Nucleotidase test system

Plasma oncometry test system

Ornithine carbamyl transferase test system
Osmolality test system

Oxalate test system

Urinary pH (nonguantitative) test system

Urinary phenylketones (nonquantitative) test system
Phosphohexose isomerase test system
Porphobilinogen test system

Porphyrins test system

Pregnanediol test system

Pregnanetriol test system

Pregnenolone test system

Progesterone test system

Prolactin (lactogen) test system
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TABLE 2.—PROPOSED DESIGNATIONS OF EXEMPTED CLASS | DEVICES—Continued

21 CFR Section Name of Device
862.1630 Protein (fractionation) test system
862.1645 Urinary protein or albumin (nonquantitative) test system
862.1650 Pyruvate kinase test system
862.1655 Pyruvic acid test system
862.1660 Quality control material (assayed and unassayed)!
862.1705 Triglyceride test system
862.1725 Trypsin test system
862.1780 Urinary calculi (stones) test system
862.1785 Urinary urobilinogen (nonquantitative) test system
862.1790 Uroporphyrin test system
862.1795 Vanilmandelic acid test system
862.1805 Vitamin A test system
862.1820 Xylose test system
862.2140 Centrifugal chemistry analyzer for clinical use
862.2150 Continuous flow sequential multiple chemistry analyzer for clinical use
862.2160 Discrete photometric chemistry analyzer for clinical use
862.2170 Micro chemistry analyzer for clinical use
862.2250 Gas liquid chromatography system for clinical use
862.2260 High pressure liquid chromatography system for clinical use
862.2270 Thin-layer chromatography system for clinical use
862.2300 Colorimeter, photometer, or spectrophotometer for clinical use
862.2400 Densitometer/scanner (integrating, reflectance, TLC, or radiochromatogram) for clini-

cal use

862.2500 Enzyme analyzer for clinical use
862.2540 Flame emission photometer for clinical use
862.2560 Fluorometer for clinical use
862.2680 Microtitrator for clinical use
862.2700 Nephelometer for clinical use
862.2730 Osmometer for clinical use
862.2750 Pipetting and diluting system for clinical use
862.2850 Atomic absorption spectrophotometer for clinical use
862.2860 Mass spectrometer for clinical
862.2900 Automated urinalysis system
862.3280 Clinical toxicology control material (assayed and unassayed)!
864.2280 Cultured animal and human cells
864.3250 Specimen transport and storage container
864.5240 Automated blood cell diluting apparatus
864.6150 Capillary blood collection tube
864.9125 Vacuume-assisted blood collection system?2
864.9185 Blood grouping view box
864.9195 Blood mixing devices and blood weighing devices2
864.9225 Cell-freezing apparatus and reagents for in vitro diagnostic use
864.9275 Blood bank centrifuge for in vitro diagnostic use
864.9320 Copper sulphate solution for specific gravity determinations
864.9750 Heat-sealing device
866.2660 Microorganism differentiation and identification device
866.3040 Aspergillus spp. serological reagents
866.3140 Corynebacterium spp. serological reagents
866.3145 Coxsackievirus serological reagents
866.3200 Echinococcus spp. serological reagents
866.3240 Equine encephalomyelitis virus serological reagents
866.3355 Listeria spp. serological reagents
866.3360 Lymphocytic choriomeningitis virus serological reagents
866.3375 Mycoplasma spp. serological reagents
866.3380 Mumps virus serological reagents
866.3405 Poliovirus serological reagents
866.3480 Respiratory syncytial virus serological reagents
866.3500 Rickettsia serological reagents
866.3600 Schistosoma spp. serological reagents
866.3680 Sporothrix schenckii serological reagents
866.3740 Streptococcus spp. serological reagents
866.3850 Trichinella spiralis serological reagents
866.5060 Prealbumin immunological test system
866.5065 Human allotypic marker immunological test system
866.5160 Beta-globulin immunological test system
866.5200 Carbonic anhydrase B and C immunological test
866.5330 Factor XllI, A, S, immunological test system3
866.5400 Alpha-globulin immunological test system
866.5420 Alpha-1-glycoproteins immunological test system
866.5425 Alpha-2-glycoproteins immunological test system
866.5430 Beta-2-glycoprotein | immunological test system
866.5440 Beta-2-glycoprotein Il immunological test system
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TABLE 2.—PROPOSED DESIGNATIONS OF EXEMPTED CLASS | DEVICES—Continued

21 CFR Section

Name of Device

866.5560
866.5570
866.5590
866.5715
866.5735
866.5765
866.5890
868.1910
868.5620
868.5640
868.5675
868.5700
868.6810
872.3275(a)(1)
872.3400(b)(1)

872.3540(b)(1)
872.6300
872.6390
874.1070
874.1100
874.1500
874.1800
874.1925
874.3300(b)(1)
874.3540
874.4100
874.4420
874.5300
874.5550
874.5840
876.5160
876.5210
876.5250(b)(2)
876.5980(b)(2)
878.3250
878.3910
878.3925
878.4040
878.4100
878.4200
878.4320
878.4680
878.4760
878.4820
878.4960
880.5090
880.5270
880.5420
882.1200
882.1500
882.1750
882.4060
882.4545
882.4650
882.4750
884.1040
886.1780
886.1940
886.4070
886.4300
886.5850
890.5180
890.5710
892.1300
892.1320
892.1330
892.1350
892.1410
892.1890
892.1910
892.1960

Lactic dehydrogenase immunological test system
Lactoferrin immunological test system

Lipoprotein X immunological test system
Plasminogen immunological test system
Prothrombin immunological test system4
Retinol-binding protein immunological test system
Inter-alpha trypsin inhibitor immunological test system
Esophageal stethoscope

Breathing mouthpiece

Medicinal nonventilatory nebulizer (atomizer)
Rebreathing device

Nonpowered oxygen tent

Tracheobronchial suction catheter

Dental cement (zinc oxide-eugenol)

Karaya and sodium borate with or without acacia denture adhesive (less than 12

percent sodium borate by weight)
OTC denture cushion or pad5
Rubber damé
Dental floss
Short increment sensitivity index (SISI) adapter
Earphone cushion for audiometric testing
Gustometer
Air or water caloric stimulator
Toynbee diagnostic tube
Hearing aid®
Prosthesis modification instrument for ossicular replacement surgery
Epistaxis balloon
Ear, nose, and throat manual surgical instrument
Ear, nose, and throat examination and treatment unit
Powered nasal irrigator
Antistammering device
Urological clamp for males?
Enema kit
Urine collector and accessories8
Gastrointestinal tube and accessories®
External facial fracture fixation appliance
Noninflatable extremity splint
Plastic surgery kit and accessories
Surgical apparel1°
Organ bag
Introduction/drainage catheter and accessories
Removable skin clip
Nonpowered, single patient, portable suction apparatus
Removable skin staple
Surgical instrument motors and accessories/attachments
Operating tables and accessories and operating chairs and accessories
Liquid bandaget
Neonatal eye pad
Pressure infusor for an 1.V. bag
Two-point discriminator
Esthesiometer
Pinwheel
Ventricular cannulal2
Shunt system implantation instrument13
Neurosurgical suture needle
Skull punchi4
Viscometer for cervical mucus
Retinoscopeis
Tonometer sterilizer
Powered corneal burrié
Intraocular lens guidel?
Sunglasses (nonprescription
Manual patient rotation bed
Hot or cold disposable pack!8
Nuclear rectilinear scanner
Nuclear uptake probe
Nuclear whole body scanner
Nuclear scanning bed
Nuclear electrocardiograph synchronizer
Radiographic film illuminator
Radiographic grid
Radiographic intensifying screen
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TABLE 2.—PROPOSED DESIGNATIONS OF EXEMPTED CLASS | DEVICES—Continued

21 CFR Section Name of Device
892.1970 Radiographic ECG/respirator, synchronizer
892.2010 Medical image storage device
892.2020 Medical image communication device
892.5650 Manual radionuclide applicator system
892.6500 Personnel protective shield

1Exemption is limited to unassayed material, except when used in conjunction with donor screening tests.

2Exemption is limited to manual devices.

3 This exemption should not be confused with 21 CFR 864.7290.

4This exemption should not be confused with 21 CFR 864.5425 or 864.7750.

5This exemption does not apply to class lll OTC denture cushion as described in 21 CFR 872.3540(b)(2).

6 Exemption does not include rubber dam intended for use in preventing transmission of sexually transmitted diseases through oral sex. Those
devices are classified as condoms in § 884.5300.

7 Exemption is limited to air-conduction hearing aids.

8 Exemption does not include devices for internal use or devices used for females.

9 Exemption does not include class Il devices for a urine collector and accessories intended to be connected to an indwelling catheter as de-
scribed in 21 CFR 876.5250(b)(1).

10 Exemption is limited to dissolvable nasogastric feed tube guide for the nasogastric tube in §876.5980(b)(2) (21 CFR 876.5980(b)(2)). Ex-
emption does not include class Il devices as described in §876.5980(b)(1).

11 Exemption is limited to class | category other than surgical gowns and surgical masks.

12 Exemption is limited to uses as a skin protectant.

13 Exemption is limited to devices made of surgical grade stainless steel.

14 Exemption is limited to devices made of surgical grade stainless steel.

15 Exemption should not be confused with 21 CFR 882.4305.

16 Exemption is limited to class | battery-powered devices.

17 Exemption is limited to rust ring removal.

18 Exemption does not apply if used as folders and injectors for soft or foldable IOL'’s.

VI. Differences Between the February 2, that it considered exempt from 510(k) rulemaking. Although most of the
1998, List of Exempt and Reserved requirements (exempt), and those it device categories listed in the February
Devices, and List of Exempt and considered subject to 510(k) 2, 1998, notice, and the device
Reserved Devices Proposed Herein requirements (reserved) under new categories listed in this proposal are

As stated previously, FDA issued a section 510(l). This document proposes  identical, there are a few differences.
notice on February 2, 1998, in the to designate the reserved and exempt These differences are described in the
Federal Register that listed the devices  lists by notice and comment following lists:

TABLE 3.—PROPOSED RESERVED DEVICES THAT ARE CURRENTLY EXEMPTED BY REGULATION

21 CFR Section Name of Device
862.3750 Quinine test system
862.3850 Sulfonamide test system
870.4200 Cardiopulmonary bypass accessory equipment
886.4750 Ophthalmic eye shield (when made of other than plastic or aluminum)
890.1175 Electrode cable

TABLE 4.—ADDITIONAL PROPOSED RESERVED DEVICES NOT CONSIDERED RESERVED UNDER THE FEBRUARY 2, 1998,
FEDERAL REGISTER NOTICE

21 CFR Section Name of Device
862.3050 Breath alcohol test system
872.3700 Dental Mercury
884.5435 Unscented menstrual pads (intralabial pads and reusable menstrual pads)

TABLE 5.—ADDITIONAL PROPOSED EXEMPTED DEVICES NOT CONSIDERED EXEMPTED IN THE FEBRUARY 2, 1998,
FEDERAL REGISTER NOTICE

21 CFR Section Name of Device
864.3250 Specimen transport and storage container (OTC)
864.6150 Capillary blood collection tube
872.3275(a)(1) Dental cement (zinc oxide-eugenol)
872.3540(b)(1) OTC dental cushion or pad (wax impregnated cotton cloth)
872.6300 Rubber dam
874.1100 Earphone cushion for audiometric testing
874.3540 Prosthesis modification instrument for ossicular replacement surgery
874.4420 Ear, nose, and throat manual surgical instrument
876.5980(b)(2) Gastrointestinal tube and accessories (dissolvable nasogastric feed tube guide for
the nasogastric tube)
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TABLE 5.—ADDITIONAL PROPOSED EXEMPTED DEVICES NOT CONSIDERED EXEMPTED IN THE FEBRUARY 2, 1998,

FEDERAL REGISTER NOTICE—Continued

21 CFR Section

Name of Device

878.3250
878.3910
878.3925
878.4100
882.1200
882.1500
882.1750
892.1350
892.2010
892.2020
892.6500

External facial fracture appliance
Noninflatable extremity splint
Plastic surgery kit and accessories
Organ bag

Two point discriminator
Esthesiometer

Pinwheel

Nuclear scanning bed

Medical image storage device

Personnel protective shield

Medical image communication device

VII. Environmental Impact

The agency has determined under 21
CFR 25.30(h) that these proposed
actions are of a type that do not
individually or cumudatave a
significant effect on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

VIII. Analysis of Impacts

FDA has examined the impacts of the
proposed rule under Executive Order
12866, the Regulatory Flexibility Act (5
U.S.C. 601-612), as amended by subtitle
D of the Small Business Regulatory
Fairness Act of 1996 (Pub. L. 104-121),
and the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4). Executive Order
12866 directs agencies to assess all costs
and benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
and other advantages distributive
impacts and equity). The agency
believes that this proposed rule is
consistent with the regulatory
philosophy and principles identified in
the Executive Order. In addition, the
proposed rule is not a significant
regulatory action as defined by the
Executive Order and so is not subject to
review under the Executive Order.

The Regulatory Flexibility Act
requires, if a rule has a significant
impact on a substantial number of small
entities, agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. In most cases, the proposed
rule would reduce a regulatory burden
by exempting manufacturers of devices
subject to the rule from the
requirements of premarket notification.

FDA is proposing to require
premarket notification for 5 devices that
were previously exempt from premarket

notification. These devices are as
follows:

A. Cardiopulmonary Bypass Accessory
Equipment (8 870.4200) and Electrode
Cable (§890.1175).

In the Federal Register of May 9, 1997
(62 FR 25477), FDA published a final
rule to establish a performance standard
for electrode lead wires and patient
cables. In the preamble to that rule (62
FR 25485), FDA noted that three
unprotected cable and electrode lead
wire systems are included in class |
devices, and, as such, are not subject to
a mandatory performance standard.
These include the two devices listed
previously and the AC-powered
goniometer (21 CFR 888.1500). FDA
further stated that, because of the degree
of health risk, the agency intended to
reclassify the devices into class Il so that
they would be subject to the mandatory
performance standard. The
cardiopulmonary bypass accessory
equipment and the electrode cable were
already exempt from premarket
notification; the AC-powered
goniometer was not. Because of the
degree of health risk, FDA believes that
these devices should be designated as
reserved devices.

FDA also included in the preamble of
the May 9, 1997, rule an assessment of
the economic impact of imposition of
the standard including an assessment of
its effect on small businesses. In this
assessment, FDA included the three
class | devices to which the rule would
later apply. FDA concluded that the rule
would not have a significant economic
impact on a substantial number of small
entities. This rule would only impose
the additional requirement of
submitting a premarket notification for
these devices. Because the premarket
notification would consist primarily of
a certification of compliance with the
cables and leads standard, FDA believes
that this requirement will not be a
significant burden.

B. Ophthalmic Eye Shield (When Made
of Other than Plastic or Aluminum)
(8886.4750).

There are six manufacturers of
ophthalmic eye shields other than those
made of plastic or aluminum registered
with FDA. FDA anticipates that any
premarket notifications that are
necessary for these devices would be
simple. FDA would be primarily
interested in the biocompatibility of the
devices. FDA estimates that preparation
of such a premarket notification would
cost no more than $5,000.

C. Quinine Test System (8 862.3750) and
Sulfonamide test system (§ 862.3850).

At this time, there are no firms
registered for manufacture of these
devices.

In light of the previous discussion
under the Regulatory Flexibility Act (5
U.S.C. 605(b)), the agency certifies that
the final rule will not have a significant
economic impact on a substantial
number of small entities. The rule also
does not trigger the requirement for a
written statement under section 202(a)
of the Unfunded Mandates Reform Act
because it does not impose a mandate
that results in an expenditure of $100
million or more by State, local, or tribal
governments in the aggregate, or by the
private sector, in any 1 year.

IX. Paperwork Reduction Act of 1995

FDA tentatively concludes that this
proposed rule contains no collections of
information. Therefore, clearance by the
Office of Management and Budget under
the Paperwork Reduction Act of 1995 is
not required.

X. Comments

Interested persons may, on or before
January 26, 1999, submit to the Dockets
Management Branch (address above)
written comments regarding this
proposal. Two copies of any comments
are to be submitted except that
individuals may submit one copy.
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Comments are to be identified with the
docket number found in brackets in the
heading of this document. Received
comments may be seen in the office
above between 9 a.m. and 4 p.m.,
Monday through Friday.

List of Subjects

21 CFR Parts 862, 868, 870, 872, 874,
876, 878, 880, 882, 884, 888, and 890

Medical devices.
21 CFR Part 864

Blood, Medical devices, Packaging
and containers.

21 CFR Part 866

Biologics, Laboratories, Medical
devices.

21 CFR Part 886

Medical devices, Ophthalmic goods
and services.

21 CFR Part 892

Medical devices, Radiation
protection, X-rays.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, FDA is proposing to
amend 21 CFR parts 862, 864, 866, 868,
870, 872, 874, 876, 878, 880, 882, 884,
886, 888, 890, and 892 as follows:

PART 862—CLINICAL CHEMISTRY
AND CLINICAL TOXICOLOGY
DEVICES

1. The authority citation for 21 CFR
part 862 continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
360j, 371.

2. Section 862.9 is revised to read as
follows:

§862.9 Limitations of exemptions from
section 510(k) of the Federal Food, Drug,
and Cosmetic Act (the act).

The Food and Drug Administration’s
(FDA'’s) decision to grant an exemption
from the requirement of premarket
notification (section 510(k) of the act)
for a generic type of class | or Il device
is based upon the existing and
reasonably foreseeable characteristics of
commercially distributed devices within
that generic type or, in the case of in
vitro diagnostic devices, for which a
misdiagnosis as a result of using the
device would not be associated with
high morbidity or mortality. Because
FDA cannot anticipate every change in
intended use or characteristic that could
significantly affect a device’s safety or
effectiveness, manufacturers of any
commercially distributed class | or 1l
device for which FDA has granted an
exemption from the requirement of

premarket notification must still submit
a premarket notification to FDA before
introducing or delivering for
introduction into interstate commerce
for commercial distribution the device
when:

(a) The device is intended for a use
different from the intended use of a
legally marketed device in that generic
type of device; e.g., the device is
intended for a different medical
purpose, or the device is intended for
lay use where the former intended use
was by health care professionals only;

(b) The modified device operates
using a different fundamental scientific
technology than a legally marketed
device in that generic type of device;
e.g., a surgical instrument cuts tissue
with a laser beam rather than with a
sharpened metal blade, or an in vitro
diagnostic device detects or identifies
infectious agents by using
deoxyribonucleic acid (DNA) probe or
nucleic acid hybridization technology
rather than culture or immunoassay
technology; or

(c) The device is an in vitro device
that is intended:

(1) For use in the diagnosis,
monitoring, or screening of neoplastic
diseases with the exception of
immunohistochemical devices;

(2) For use in screening or diagnosis
of familial and acquired genetic
disorders, including inborn errors of
metabolism;

(3) For measuring an analyte that
serves as a surrogate marker for
screening, diagnosis, or monitoring life-
threatening diseases such as acquired
immune deficiency syndrome (AIDS),
chronic or active hepatitis, tuberculosis,
or myocardial infarction or to monitor
therapy;

(4) For assessing the risk of
cardiovascular diseases;

(5) For use in diabetes management;

(6) For identifying or inferring the
identity of a microorganism directly
from clinical material;

(7) For detection of antibodies to
microorganisms other than
immunoglobulin G (IgG) and 1gG assays
when the results are not qualitative, or
are used to determine immunity, or the
assay is intended for use in matrices
other than serum or plasma;

(8) For noninvasive testing as defined
in 8§812.3(k) of this chapter; and

(9) For near patient testing (point of
care).

3. Section 862.1030 is amended by

revising paragraph (b) to read as follows:

§862.1030 Alanine amino transferase
(ALT/SGPT) test system.
* * * * *

(b) Classification. Class | (general
controls). The device is exempt from the

premarket notification procedures in
subpart E of part 807 of this chapter
subject to §862.9.

4. Section 862.1040 is amended by
revising paragraph (b) to read as follows:

§862.1040 Aldolase test system.

* * * * *

(b) Classification. Class | (general
controls). The device is exempt from the
premarket notification procedures in
subpart E of part 807 of this chapter
subject to §862.9.

5. Section 862.1060 is amended by
revising paragraph (b) to read as follows:

§862.1060 Delta-aminolevulinic acid test
system.
* * * * *

(b) Classification. Class | (general
controls). The device is exempt from
premarket notification procedures in
subpart E of part 807 of this chapter
subject to §862.9.

6. Section 862.1075 is amended by
revising paragraph (b) to read as follows:

§862.1075 Androstenedione test system.
* * * * *

(b) Classification. Class | (general
controls). The device is exempt from the
premarket notification procedures in
subpart E of part 807 of this chapter
subject to §862.9.

7. Section 